FEDERAL ELECTION COMMISSION
Washington, DC 20463

MEMORANDUM
TO: The Commission
Staff Director
General Counsel
FEC Prass Office
FEC Public Disclosure
FROM: Office of the Commission Secretargj
DATE: November 30, 2011
SUBJECT: Comment on Draft AO 2011-21

(Constitutional Conservatives Fund PAC)
Transmitted herewith is a timely submitted
comment from Dan Backer, E5q., counsel, regarding the
above-captioned matter.
Draft Advisory Opinion 2011-21 is scheduled for
the open meeting agenda of December 1, 2011.

Attachment



: Shawn Woodhead Werth Page 10of 68 2011-11-30 15:54:54 (GMT) 12024780750 From: Dan Backer

f.-oeVED
FEDERAL ELECTION
COMMISSION
SECRETARIAT
FAX COVER SHEET
TO Shawn Woodhead Werth oHNEV-30—AH O

COMPANY Commission Secretary, FEC
FAX NUMBER 12022083333

FROM Dan-Backer

DATE 2011-11-30 15:52:16 GMT

RE Public Comment on  AOR 2011-21 (CCF)
COVER.MESSAGE

FROM:

Constitutional Conservatives Fund PAC
By Counsel, Dan Backer, Esq.

TO:

Shawn Woodhead Werth
Commission Secretary
Federal Election Commission
(202) 208-3332

Anthony Herman, Esq.
General Counsel

Federal Election Commission
(202) 219-3923

Re: Public Comment on Advisory Opinion Request 2011-21
(CCF)

Please find enclosed a public comment by the
Constitutional Conservatives Fund PAC (CCF) in regards to
the above referenced Advisory Opinion Request 2011-21 and
related Draft AO and comments.

www .efax.com
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FACSIMILERANSMISSION

November 30, 2011
FROM:
Constitutional Conservatives Fund PAC
By Counsel, Dan Backer, Esq.

TO:

Shawn Woodhead Werth
CommissionSecretary
Federal Election Commmission
(202)208-3333

-Anthony Herman, Esq.
General Counsel

Federal Election Commission
(202)219-3923

Re: Public Comment on Advisory Opinion Request 2011-21 (CCF)
Please find enclosed a public comment by the Constitutional Conservatives Fund PAC (CCF) in

regards to the above referenced Advisory Opinion Request 201 1-21 and related Draft AO and
comments.

209 Pennsyivania Avenue SE o Suite 2109 « Washington, DC 20003
202-210-5431(direct) « 202-478-0750(fax)
www,DBCapitolStratecies.com
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November 30, 2011
BY FAX

Shawn Woodhead Werth, CommissionSecrctary
Anthony Herman, Esq., Genaral Counsel
Federal Election Commission

999 E Street NW

‘Washington, DC 20013

Re: Public Comment on Advisory Opinion Request 2011-21 (CCF)

DearMr.Herman:

These comments are filed on behalf of the Constitutional Conservatives Fund PAC (CCF) in
regard to AOR 201 1-21 and the Commissions Draft AO, Agenda Document No. 11-67. CCF
filed AOR 2011-21 concerning the application of the Federal Election Campeign Act of 1971
(the “Act”) and Commission regulations to CCFs proposed activity.

CCF secks to accept contributions from individuals and incorporated entities into a “non-
contribution account” (as that term is used by the Commission subsequent to Carey vFEC) for

the purpose of conducting Independent Expenditures (IEs), in addition to accepting contributions
subject to the amount and suurce iimitniians of 2 USC §441a(a) for the purpose of making direct |
contributians to candidates for federal office.

For the following reasons, CCF respectfully disagrees with the language of the Draft AO in
response to AOR 2011-21.

Contributions made to a non-contribution account are subject to the Act’s limitations,
prohibitions, and reporting requirements. The Draft AO is predicated entirely on a single
premise, that funds contributed to a non-contribution account are not subject to FECA, and
therefore outside the permissible conduct within 2 USC §441i(e). This is simply an inaccurate
statainent of Iaw. The limitntfens, probibitions, and reporting requirements of the Act that may
be constitutionnlly imposed upnn Independent Expenditure activities npply.

First, any such contribution is subject to the reporting requirements of the Act (2 USC §434), as
evidenced by the Commission’s issuance of reporting guidance for non-contributionaccounts
subsequentto Carey v FEC, htto://www.fec.gov/press/Press2011/20111006postcarey.shtml.
Second, any such contribution is subject to the prohibition on foreign contributions (2USC
§441¢) and government contractor contributions of the Act (2 USC §441¢), and other relevant

209 Pennsylvania Avenue SE « Suite 2109 « Washington, DC 20003
202-210-5431(direct) « 202-4y7=2-0750(fax)

wwn. RECRDIlaiSmtegios.cam
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prohibitions (e.g. 2 USC §441f, prohibition on contributions in the name of another, 2 USC
§441g prohibition on cash contributions, ets:.).

However, the Supreme Court, and subsequent lower courts, have clearly and repeatedly
admonished that Independent Expenditures as a matter of law do not create actual, or apparent,
quid pro quo corruption. Therefore, Independent Expenditures — and by necessity the
contributions made to finance such expenditures — may not constitutionally be limited as to
amount, or as to the right of incorporated entities to make such contributions. This in no way
places such centributions amd cxpenditures outside the scope of the Act, which defines
Indapondent E:gpemalitines, 2 USC §431(17), and the miporting renuirements, 2 USC §434(d)( 1],
and a vnniety bf othor relovant limitations on them, but itzther that the Act any oply regutate
Independont Expenditure cotivity to the extent permitted by the Coestitution. To argue that the
limitation on governmant interference with free speech amounts to the government’s ability to
ban that protected specchis unsupportable.

The Draft AO would allow prohibitions on leadershipPACs,andindividualsassociating&
speaking through them, from engaging in any Independent Expenditure activity & other
absurdoutcomes. Just as the Act may not constitutionally limit contributions made to conduct
Independent Expenditires (Citizens Unitedv FEC, SpeechNowvFEC), neither nmay it limit
expenditures made to conduct Independent Expendicures (Buckley v Valeo). The Draft AO
argues thdt because the Cnnctitutian andt the Ceurta problhit the application of certain restrictiens
on contributions, rherefore they am cntirely outride the scope af the Act, and nmy be banned.

The Constitution similarly prohibits the application of certain restrictions on the making of
Independent Expenditure; namely prohibiting limitations on the amounts that may be spent
(Buckley) and prohibiting limitations on spending by incorporated entities (Citizens United). The
reasoning of the Draft AO would also place such activity squarely outside 2 USC §44li(eX1XA),
and therefore arguably empower the Commission to prohibit amy Idlependent Expenditure
spending by Loadership PACs.

Momsever, treating Constitutional limitatioas on the Act’s ability te prohibit the flow of money
simply bearuse it is not subject to a hard dollar limit as an ability to ban such aetivity would
mean that the Act could ban candidate self-funding and directly regulate the manner, scope, and
amount of spending by candidate committees. All of these activities arc protected by the
Constitution and have been repeatedly affirmed by the courts. To unilaterally adopt the policy
embodicd within the Draft AO that Constitutional protections on the scope of regulation of
certain activitics acts as grounds to ban them is a profoundly unreasonable and facially
unconstitutional approach.

209 Pennsylvania Avenue SE « Suite 2109 « Washington, DC 20003
202-)10-5431(diroct) « A82-478-0788(fac)
www.DBCapitolStrategies.com
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Contributions made toa non-contribution account are not “soft money”. Despite the
simpliatic fabel of Inde pendent Expenditure funds as “‘soft maney”, they are not. Soft Money
was always undarstaod as those funds outside the soope of the Aot — funds that were not subject
to regulation by the Act. The geal of BCRA was ta bring such furals within the scope of the Act,
and it does so with Independent Expenditures. Such expenditures are clearly within the scope of
the Act which defines them and establishes limits — within Constitutional bounds — and reporting
requirements on them. To tamish such spending with the pejorative “soft money” merely allows
for a disingenuous reading of McConrell v FEC. Moreover, the very language cited in the Draft
AO (page 3, linc 18) does not ca!l for limitations on the dollar umounts of funds used for lawful
Independint Expenditumus, but raiher that foutis impacting federad aiections should be subject to
the Act. Contributians msde to nan-eontribution acocunts are within the scopa of the Act to
regulate, subjaot Lo Consiitutional limitntinns osr the government ability to regulate such activity.

Contributions made to a non-contribution account are within the scope of 2 USC §441i(e).
The Constitution proscribes the limit of the Act’s ability to regulate political speech, and the flow
of funds necessary to carry out such speech. The ““limitations, prohibitions, and reporting
requirements” of the Act that may be constitutionally applied to Independent Expenditure

activity are applied to any funds received by a non-contribution account, including thatof a
Leadership FAC. That the Act contains other“limitaticns, prohibitions, and reporting
requirements” that may be constitutionally apgiied tv sundidate-eomnributable fusids but not be:
caomstitutienally appliad to Indepemient Expenslitore funids doce not place the Iattor outside the
scope of the Act, and therefore Independent Expemditun: funds de camply with 2 USC §441i(e).

A02011-12 (Hense Majority PAC) was decided prior to the setlement in Carey v FEC,
and on its face does not preclude the conduct at issue here. The Draft AO cites to AO 2011-
12, which addressed the scope of 2 USC §441i(e) and was decided barely two weeks after the
issuance of the Preliminary Injunction in Carey vFEC, and well before the settlement and
stipulatedjudgmentin that case. In that Preliminary Injunction, the Court expressly and strongly
rejected the efforts of the Commission to find mew means of regulation upon activity protected
by the Constitution and Supreme Court in Citizens United and the DistrictCourt in EMILY’s
LIST aund SpeechNow. While the Caray Court, and others, did not speaificatly address 2 USC
§441i(e) or the lunguage f McConnell thas the Draft AO erroncously cites to support its
conclusion, the Court took strong issue with the cantinued attempt to i gnore the clear import of

this string of cases in refusing to grant the underlying Advisory Opinion Request (AQR 2010-20)
of National Defense PAC.

Moreover, the express language of AO 2011-12 does not reach the question raised by AOR
2011-21 regarding the ability of Leadership PACs to avcept contributions to mon-contribution
accounts. The expruss language of AO 2011-12 explivitly and exclusively refers to solicitations

209 Pennsyivania Avenue SE « Suite 2109 « Washington, DC 20003
202-210-5431(direct) « 202-478-0750(fax)
www.DECapitoiStrategies.com
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by Officeholders and Candidates for the non-contribution accounts of other (non-leadership
PAC) entities who, presumably, are not restrained from spending suah funds on behalf of the
soliciting candidate. What validity the Commissian found in 2 USC 441i(e) as to that request, it
is materially distinguishable in facts and law from the question presented by AOR 2011-21.

For the above stated reasons, Constitutional Conservatives Fund PAC urges the Commission to
reconsider and reject the Draft AO, Agenda Document No. 11-67, in response to AOR 2011-21,
and promulgate a nnew draft in accord with the constitutional protections at issue here.

We appreciate the opportunity ta submit these comments.

Sincerely,

AR Syt Vanbeet ¢
a n V0 snaliya bestre ool

]

SRS ree

Backer mmiticne

DanBacker,Esq.

Counsel

Constitutional Conservatives Fund PAC

209 Pennsylvania Avenue SE ¢ Suite 2109 « Washington, DC 20003
202-210-5431(direct) « 202-478-0750(fax)
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