FEDERAL ELECTION COMMISSION
Washington, DC 20463

May 7, 2009

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

ADVISORY OPINION 2009-08

The Honorable Elton Gallegly
Member of Congress

Elton Gallegly for Congress
P.O. Box 940001

Simi Valley, CA 93094-0001

Dear Representative Gallegly:

We are responding to your advisory opinion request on behalf of yourself and
Elton Gallegly for Congress, concerning the application of the Federal Election
Campaign Act of 1971, as amended (the “Act”), and Commission regulations, to the use
of campaign funds to pay for enhanced security at your home.

The Commission concludes that because the need for enhanced security at your
home is due to threats to you and your wife stemming from your role as a Member of
Congress and a candidate, the use of campaign funds to pay for such upgrades does not
constitute personal use of campaign funds, and is permissible under the Act and
Commission regulations.

Background

The facts presented in this advisory opinion are based on your letter received on
April 10, 2009, and your email received on April 14, 2009, as well as telephone
conversations with Commission attorneys.

Representative Elton Gallegly is a Member of the U.S. House of Representatives
from California’s 24" District. Mrs. Janice Gallegly is Representative Gallegly’s wife,
and is also his longtime campaign manager. Mrs. Gallegly is prominent in the
community for her role in Representative Gallegly’s campaign. In October and
November 2008, Representative Gallegly was running for re-election to the House of
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Representatives. Elton Gallegly for Congress (the “Committee”) was, and remains, his
principal campaign committee.

Twelve days before the November general election, on October 23, 2008, Mrs.
Gallegly was at her and the Congressman’s personal residence in California. A man (the
“individual’’) approached Mrs. Gallegly at her home and claimed to be a gardener looking
for work. Mrs. Gallegly had never seen the individual before. Mrs. Gallegly told the
individual that she did not have any work for him, and asked him to leave her property.
The individual left the Galleglys’ property.

Four days later, on October 27, 2008, Mrs. Gallegly found in her house mailbox a
hand-addressed, unstamped letter. The envelope was addressed “To: Elton and
republican [sic] party,” and the letter was signed by the same individual who had
approached Mrs. Gallegly on her property several days earlier, and demanded that the
individual be allowed to stay at the Gallegly residence “or anywhere filled with
republicans [sic] for a guaranteed win of office.” The letter also referred to the incident
several days prior, in which the individual approached Mrs. Gallegly claiming to be a
gardener. Mrs. Gallegly felt threatened and contacted the local police department. The
police instructed the individual not to contact the Galleglys or go to their residence.

On November 7, 2008, the individual entered the Galleglys’ property a third time.
This time, a neighbor spotted him and called 911. Mrs. Gallegly subsequently obtained a
Restraining Order and an Order to Stop Harassment against the individual.

The individual violated the terms of the Restraining Order by entering the
Galleglys’ property yet again. Mrs. Gallegly called the police, who arrived and found the
individual hiding in the bushes near the front door of the Galleglys’ home in the early
morning hours before daylight. The individual was arrested and convicted of violating
the Restraining Order.

The individual served thirty days in jail for violating the Restraining Order and
was released on probation. After his release, the individual violated the terms of his
probation and was arrested again. At that hearing, the judge set the individual’s bail at
$100,000, citing the risk the individual posed to the Congressman’s and Mrs. Gallegly’s
safety.

Representative Gallegly consulted the U.S. Capitol Police about the incidents with
the individual. The U.S. Capitol Police recommended various upgrades to Representative
Gallegly’s home security system for the Congressman’s and Mrs. Gallegly’s safety. On
the basis of these recommendations, Representative Gallegly’s home security provider
estimated that the security upgrades would cost between $6,000 and $7,500.
Representative Gallegly confirmed that the security upgrades would not involve any
structural improvements to, and are not intended to increase the value of, the Galleglys’

property.
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Question Presented

May the Committee pay the costs associated with the security upgrades with
campaign funds?

Legal Analysis and Conclusions

Yes, the Committee may use campaign contributions to pay the costs associated
with the security upgrades because these costs would not constitute personal use of
campaign funds under 2 U.S.C. 439a(b).

The Act identifies six categories of permissible uses of contributions accepted by
a Federal candidate. They are: (1) otherwise authorized expenditures in connection with
the candidate’s campaign for Federal office; (2) ordinary and necessary expenses
incurred in connection with the duties of the individual as a holder of Federal office; (3)
contributions to organizations described in 26 U.S.C. 170(c); (4) transfers, without
limitation, to national, State, or local political party committees; (5) donations to State
and local candidates subject to the provisions of State law; and (6) any other lawful
purpose not prohibited by 2 U.S.C. 439a(b). 2 U.S.C. 439a(a); see also 11 CFR
113.2(a)-(e).

Under 2 U.S.C. 439a(b), contributions accepted by a candidate may not be
converted to “personal use” by any person. 2 U.S.C. 439a(b)(1); 11 CFR 113.2(e). The
Act specifies that conversion to personal use occurs when a contribution or amount is
used “to fulfill any commitment, obligation, or expense of a person that would exist
irrespective of the candidate’s election campaign or individual’s duties as a holder of
Federal office.” 2 U.S.C. 439a(b)(2); see also 11 CFR 113.1(qg).

The Act and Commission regulations provide a non-exhaustive list of items that
would constitute personal use, none of which applies here. See 2 U.S.C. 439a(b)(2)(A)-
(D; 11 CFR 113.2(g)(1)()(A)-(J). For items not on this list, the Commission makes a
determination on a case-by-case basis whether an expense would fall within the definition
of “personal use.” 11 CFR 113.1(g)(1)(ii). This list does not include payments for home
security systems. The Commission has not previously considered whether payments for
a home security system would constitute personal use under the Act and Commission
regulations.

In this case, neither Representative Gallegly nor his wife knew or had any contact
with the individual until just before the November 4, 2008 election in which
Representative Gallegly was a candidate. The October 27, 2008 letter written by the
individual was addressed “To: Elton and republican [sic] party,” and contained numerous
additional references to the Republican and Democratic parties, as well as the election.
The content and timing of the letter strongly suggest that it was the Congressman’s public
role as a candidate in the November 4, 2008 election, and/or his activities as a Member of
Congress, that resulted in this action by the individual. The individual’s actions therefore
would not have occurred had Representative Gallegly not been a Member of Congress or
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a candidate for re-election. Furthermore, the proposed security upgrades were
recommended by the U.S. Capitol Police specifically because of the continuing threat
posed by this individual.

The Commission has long recognized that if a candidate “can reasonably show
that the expenses at issue resulted from campaign or officeholder activities, the
Commission will not consider the use to be personal use.” Explanation and Justification
for Final Rules on Personal Use of Campaign Funds, 60 FR 7862, 67 (Feb. 9, 1995).
Because the on-going harassment has occurred as a result of Representative Gallegly’s
re-election campaign and public position as a Member of Congress, the Commission
concludes that the need for the proposed upgrades to the Congressman’s security system
would not exist irrespective of the Congressman’s campaign or duties as a Federal
officeholder. Therefore, the use of campaign funds to pay for these security system
upgrades would not constitute personal use of campaign contributions, and would not be
prohibited by the Act or Commission regulations. 2 U.S.C. 439a(b).

This response constitutes an advisory opinion concerning the application of the
Act and Commission regulations to the specific transaction or activity set forth in your
request. See 2 U.S.C. 437f. The Commission emphasizes that, if there is a change in any
of the facts or assumptions presented, and such facts or assumptions are material to a
conclusion presented in this advisory opinion, then the requestor may not rely on that
conclusion as support for its proposed activity. Any person involved in any specific
transaction or activity which is indistinguishable in all its material aspects from the
transaction or activity with respect to which this advisory opinion is rendered may rely on
this advisory opinion. See 2 U.S.C. 437f(c)(1)(B). Please note that the analysis or
conclusions in this advisory opinion may be affected by subsequent developments in the
law including, but not limited to, statutes, regulations, advisory opinions and case law.

On behalf of the Commission,

(signed)
Steven T. Walther
Chairman
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