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Cite this Code: CFR

To cite the regulations
in this wvolume wuse
title, part and section
number. Thus, 11
CFR 1.1 refers to title
11, part 1, section 1.
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Explanation
The Code of Federal Regulations is a codification of the general and perma-
nent rules published in the Federal Register by the Executive departments and
agencies of the Federal Government. The Code is divided into 50 titles which
represent broad areas subject to Federal regulation. Each title is divided into
chapters which usually bear the name of the 1ssumg agency. Each chapter is
" further subdivided into parts covering specific regulatory areas. N

‘Bach volume. of the Code is revised at least once each calendar year and
issued on a quarterly basis approximately as follows:

‘Title 1 through Title 16..... resrnrresssnneessunee as of January 1
Title 17 through Title 27................ reeeerereesersssesessrnrae erreens rerrrerssereesne as of April 1
Title 28 through Title 41..... as of July 1
Title 42 through Title 50 feseresesnissesatsnessennes as of October 1

~ The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS ' ‘

. 'The contents of the Federal Register are required to be judiciaily noticed (44
U.S.C. 1507). The Code of Federal Regulations is prlma. facie evidence of the
text of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues of
the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

- To determine whether a Code volume has been amended since its revision
date (in this case, January 1, 1992), consult the “List of CFR Sections Affected
(LSA),” which is issued monthly, and the “Cumulative List of Parts Affected,”

- which appears in the Reader Aids section of the daily Federal Register. These

two lists will identify the Federal Register- page number of the latest amend-

ment of any given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since-the last revision of that volume of the Code. Source citations for the
regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usual-
ly not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-off
date for.the Code a note has been inserted to reflect the future effective date.
In those instances where a regula’ion published in the Federal Register states a
date certain for expiration, an appropriate note will be inserted following the
text.

OMB CONTROL NUMBERS

The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agen-
cies to display an OMB control number with their information collection re-
quest. Many agencies have begun publishing numerous OMB control numbers as
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amendments to existing regulations in the CFR. These OMB numbers are
placed as close as possible to the applicable recordkeeping or reporting require-
ments.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, or 1973-1985, published in
seven separate volumes. For the period beginning January 1, 1986, a “List of
CFR Sections Affected” is published at the end of each CFR volume.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I), and Acts Requiring Publication in the Federal Register (Table
II). A list of CFR titles, chapters, and parts and an alphabetical list of agencies
publishing in the CFR are also included in this volume.

An index to the text of “Title 3—The President” is carried within that
volume. : ’

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“Contents” entries in the daily Federal Regis-
ter. :

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.
INQUIRIES AND SALES

For a summary, legal interpretation, or other explanation of any regulation in
this volume, contact the issuing agency. Inquiries concerning editing procedures
and reference assistance with respect to the Code of Federal Regulations may be
addressed to the Director, Office of the Federal Register, National Archives and
Records Administration, Washington, DC 20408 (telephone 202-523-3517). All
mail order sales are handled exclusively by the Superintendent of Documents,
Attn: New Orders, P.O. Box 371954, Pittsburgh, PA 15250-7954. Charge orders
may be telephoned to the Government Printing Office order desk at 202-783-
3238.

MARTHA L. GIRARD,
Director,
Office of the Federal Register.
January 1, 1992.
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THIS TITLE

Title 11 -FEpERAL ELECTIONS is composed of one volume. The contents of this
volume represent all current regulations issued by the Federal Election Commis-
sion codified under this title of the CFR as of January 1, 1992.

Other regulations implementing'section 401 of the Federal Election Campaign
Act of 1971 are contained in Supplement A of this volume as follows: Civil Aero-
nautics Board, 14 CFR part 374a; Federal Communications Commission, 47 CFR
‘part 64 (subpart H), parts 73 and 76; and Interstate Commerce Comm1ss1on, 49
CFR part 1325.

Indexes to regu.lation's‘for “parts 100-116,” “parts 9001-9007 and 9(_)12,’; “part
9008,” and “parts 9031-8039,” appear in the Finding Aids section of this volume.

For this volume, Rob She’ehah was Chief Editor. .The Code bf Federél Regula-
tions publication program is under the direction of Richard L. Claypoole, assist-
_ed by Alomha S. Morris.
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Federal Election Commission
PART 1-—PRIVACY ACT

Sec.

1.1 . Purpose and scope.

1.2 Definitions.

1.3 Procedures for requests pertaining to
individual records in a record sys-

system. - L . .

1.4 Times, places, and requirements . for
identification of mdmduals makmg re-
quests. .

1.5 Disclosure of requested mformatlon to
individuals.

1:6 Special procedure Medical records.
[Reserved] - o
1.7 Request for correction or amendment

to record.

1.8 . Agency review of request for correctlon

or amendment of record. .

1.9 Appeal of initial adverse agency deter-
mination on amendment or correction.
1.10 Disclosure of record to person other
. than the ‘individual to whom it pertains.

1.11 Fees. .

1.12. Penalties.

1.13 General exemptions. [Reserved]
1.14 Specific exemptions.

’ AUTHORITY:lS U.S.C. 552a.

Source: 41 FR 43064, Sept. 29, 1976,
unless othemlse noted. -

§ 1.1 PurpOSe and scope.

(a) The purpose of this part is to set
forth rules informing the public as to
‘what information is maintained by the
Federal Election Commission about
identifiable individuals and to inform
those individuals how they may gain
access to and correct or amend infor-
mation about themselves. .

(b) The regulations in this part carry
out the requirements of the Privacy
Act of 1974 (Pub. L. 93-579) and in
particular 5 U.S.C. Section 552a as
added by that Act.

(¢c) The regulations in this part
apply only to records disclosed or re-
auested under the Privacy Act of 1974,
and not to requests for information
made pursuant to 5 U.S.C. 552, the
Freedom of Information Act, or re-
quests for reports and statements filed
with the Federal Election Commission
which are public records and available
for inspectjon and copying pursuant to
2 U.S.C. 437g(a)(4) (C) and 438(a)(4).

{41 FR 43064, Sept. 29, 1976, as amended at
45 FR 21209, Apr. 1, 1980]

§1a

§1.2 Definitions.

As defined in the Prlvacy Act of 1974
and for the ‘purposes of this part,
unless otherwise required by the con-
text, the following terms shall have
these meanings:

+ Individual means a citizen of the
United States or an alien lawfully ad-
mitted for permanent residence.

. Maintain includes malntam, collect,
use or disseminate.

Record means any item, collection,
or grouping-of information about an
individual that is maintained by an
agency, -including but not limited to
his or her education, financial transac-
tions, medical history, and -criminal or
employment history and that contains
his or her name, or the identifying
number, symbol or other identifying
particular assigned to the individual,
such as finger or voice print or a pho- -
tograph. -

Systems of Records means a group of
any records under the control of. the
Federal Election Commission from
which information is retrieved by the
name of the individual or by some
identifying number, symbol, or other
identifying particular assigned to the
individual.

Routine use means the use of such
record for a purpose compatible with
the purpose for whlch the information
was collected.

Commission means the Federal
Election Commission, its Comm1ss1on-
ers and employees.

Commissioners means the six ap-
poiniees confirmed by the Senate who
are voting members of -the Comm1s-
sion.

Act means the Federa.l Election
Campaign Act of 1971, as amended
and chapters 95 and 96 of the Internal
Revenue Code of 1954.

§1.3 Procedures for requests pertaining to
individual records in a record system.

(a) Any individual may request the
Commission to inform him or her
whether a particular record system
named by the individual contains a
record pertaining to him or her. The
request may be made in-person or in
writing at the location and to:the
person specified in the notice describ-
ing that record system.



§ 1.4

(b) An individual who believes that
the Commission maintains records
pertaining to him or her but who
cannot determine which record system
contains those records, may request
assistance by mail or in person from
the Staff Director, Federal Election
Commission, 999 E Street, NW., Wash-
ington, DC 20463 during the hours of
9 a.m. to 5:30 p.m.

(c) Requests under paragraphs (a) or
(b) of this section shall be acknowl-
edged by the Commission within 15
days from the date of receipt of the
request. If the Commission is unable
to locate the information requested
under paragraphs (a) or (b) of this sec-
.tion, it shall so notify the individual
within 15 days after receipt of the re-
quest. Such acknowledgement may re-
quest additional information to assist
the Commission in locating the record
or it may advise the individual that no
record or document exists about that
individual.

[41 FR 43064, Sept. 29, 1976, as amended at
50 FR 507178, Dec. 12, 1985}

§1.4 Times, places, and requirements for
identification of individuals making re-
quests.

(a) After being informed by the
Commission that a record system con-
tains a record pertaining to him or
her, an individual may request the
Commission to disclose that record in
the manner described in this section.
Bach request for the disclosure of a
record or a copy of it shall be made at
the Federal Election Commission, 999
E Street, NW., Washington, DC 20463
and to the system manager identified
in the notice describing the systems of
records, either in writing or in person.
Requests may be made by specifically
authorized agents or by parents or
guardians of individuals.

(b) Bach individual requesting the
disclosure of a record or copy of a
record shall furnish the following in-
formation with his or her request:

(1) The name of the record system
containing the record;

(2) Proof as described in paragraph
(c¢) of this section that he or she is the
individual to whom the requested
record relates;

1% CFR Ch. ! (1-1-92 Edition)

(3) Any other information required
by the notice describing the record
system.

(c) Proof of identity as required by
paragraph (b)(2) of this section shall
be provided as described in paragraphs
(c)(1) and (2) of this section. Requests
made by an agent, parent, or guardian,
shall be in accordance with the proce-
dures described in § 1.10.

(1) Requests made in writing shall
include a statement, signed by the in-
dividual and either notarized or wit-
nessed by two persons (including wit-
nesses’ addresses). If the individual ap-
pears before a notary, he or she shall
submit adequate proof of identifica-
tion in the form of a drivers license,
birth certificate, passport or other
identification acceptable  to the
notary. If the statement is witnessed,
it shall include a sentence above the
witnesses’ signatures that they person-
ally know the individual or that the
individual has submitted proof of his
or her identification to their satisfac-
tion. In any case in which, because of
the extreme sensitivity of the record
sought to be seen or copied, the Com-
mission determines that the identifica-
tion is not adequate, it may request
the individual to submit additional
proof of identification.

(2) If the request is made in person,
the requestor shall submit proof of
identification similar to that described
in paragraph (c)(1) of this section, ac-
ceptable to the Commission. The indi-
vidual may have a person of his or her
own choosing accompany him or her
when the record is disclosed.

{41 FR 43064, Sept. 29, 1976, as amended at
50 FR 50778, Dec. 12, 1985]

§1.5 Disclosure of requested information
to individuals.

(a) Upon submission of proof of
identification as required by § 1.4, the
Commission shall allow the individual
to see and/or obtain a copy of the re-
quested record or shall send a copy of
the record to the individual by regis-
tered mail. If the individual requests
to see the record, the Commission may
make the record available either at
the location where the record is main-
tained or at a place more suitable to
the requestor, if possible. The record
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shall be made available as soon as pos-
sible but in no event later than 15 days
‘after proof of identification.

(b) The Commission must furnish
each record requested by an individual
under this part in a form intelligible
to that individual.

(c) If the Commission denies access
to a record to an individual, he or she
shall be advised of the reason for the
denial and advised of the right to judi-
cial review.

(d) Upon request, an mdmdua.l will
be provided access to the accounting
of disclosures from his or her record
under the same procedures as provided
above and in § 1.4.

§1.6 Spécial procedure: Medical records.
[Reserved]

§1.7 Request for correctlon or amend-
ment to record.

_ (a) Any individual who has reviewed
a record pertaining to him or her that
was furnished under this part, may re-
quest the Commission to correct or
amend all or any part of that record..
(b) Each individual requesting a cor-

rection or amendment shall send .the -

request. to the Commission through
the person who furnished the record.

(¢) Each request for a correction or
amendment of a record shall contam
the following information:

(1) The name of the individual re-
questing the correction or amendment;
- (2) The name of the system of
records in which the record sought to
be amended is maintained;

(3) The location of the system -of
records from which the individual
record was obtained; : '

(4) A copy of the record sought to be
amended or corrected or ‘a sufficiently
-detailed description of that record;

(5) A statement of the material in
the record that the individual desires
to correct or amend;

(6) A statement of the basis for the
requested correction or amendment in-
cluding any material that the individ-
‘ual can furnish to substantiate the
reasons for the correction or amend-
ment sought.

§1.9

§1.8 Agency review of request for correc-
tion or amendment of record.

(a) The Commission shall, not later
than ten (10) days (excluding Satur-
days, Sundays and legal holidays)
after the receipt of the request for a
correction or amendment of a record
under § 1.7, acknowledge receipt of the
request and inform the individual
whether information is required
before the correction or amendment
can be considered.

(b) If no additional. mformatlon ls
requiréd, within ten (10) days from re-
ceipt of-the request, the Commission
shall either make the requested cor-
rection or amendment or notify the in-
dividual of its refusal to do so, includ-
ing .in the notification the reasons for
the refusal, and the appeal procedures
provided in § 1.9.

(c) The Commission shall make each
requested correction or amendment to
a record if that correction -or amend-
ment will tend to negate inaccurate, ir-
relevant, untimely, or incomplete
matter in the record.

(d) The Commission shall inform
prior recipients of any amendment or
correction or notation of -dispute of

'such individual’s record if an account-

ing of the disclosure was made. The in-
dividual may request a list of prior re-
cipients if an accounting of the disclo-
sure was made.

'§1.9 Appeal of initial adverse agency de-

termination on amendment or correc-
tion.

(a) Any individual whose request for
a correction or amendment has been
denied in whole or in part, may appeal
that decision to the Commissioners no
later than one hundred eighty (180)
days after the adverse decision is ren-
dered. .

(b) The appeal shall be in writing
and shall contain the following infor-

"mation:

(1) The name of the

individual
making the appeal; ’

" (2) Identification of the record

sought to be amended;

(3) The record system in which that
record is contained;

(4) A short statement describing the
amendment sought; and
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(56) The name and location of the
agency official who initially denied
the correction or amendment.

(c) Not later than thirty (30) days
(excluding Saturdays, Sundays and
legal holidays) after the date on which
the Commission receives the appeal,
the Commissioners shall complete
their review of the appeal and make a
final decision thereon. However, for
good cause shown, the Commissioners
may extend that thirty (30) day
period. If the Commissioners extend
the period, the individual requesting
the review shall be promptly notified
of the extension and the anticipated
date of a decision.

(d) After review of an appeal, the
Commission shall send a written
notice to the requestor containing the
following information:

(1) The decision and, if the denial is
upheld, the reasons for the decision;

(2) The right of the requestor to in-
stitute a civil action in a Federal Dis-
trict Court for judicial review: of the
decision; and

(3) The right of the requestor to file
with the Commission a concise state-
ment setting forth the reasons for his
or her disagreement with the Commis-

sion denial of the correction or.amend-.

ment. The Commission shall make this
statement available to any person to
whom the record is later disclosed, to-
gether with a brief statement, if ap-
propriate, of the Commission’s reasons
for denying the requested correction
or amendment. The Commission shall
also send a copy of the statement to
prior recipients of the individual's
record if an accounting of the disclo-
sures was made.

§1.10 Disclosure of record to person other
than the individual to whom it per-
tains.

(a) Any individual who desires to
have a record covered by this part dis-
closed to or mailed to another person
may designate such person and au-
thorize such person to act as his or her
agent for that specific purpose. The
authorization shall be in writing,
signed by the individual and notarized
or witnessed as provided in § 1.4(c).

(b) The parent of any minor individ-
ual or the legal guardian of any indi-
vidual who has been declared by a

8
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court of competent jurisdiction to be
incompetent, due to physical or
mental incapacity or age, may act on
behalf of that individual in any matter
covered by this part. A parent or
guardian who desires to act on behalf
of such an individual shall present
suitable evidence of parentage or
guardianship, by birth certificate, cer-
tified copy of a court order, or similar
documents, and proof of the individ-
ual’s identity in a form that complies
with § 1.4(c) of this part.

(¢) An individual to whom a record is
to be disclosed in person, pursuant to
this part may have a person of his or
her own choosing accompany him or
her when the record is disclosed.

§1.11 Fees.

(a) The Commission shall not charge
an individual for the costs of making a
search for a record or the costs of re-
viewing the record. When the Commis-
sion makes a copy of a record as a nec-
essary part of the Process of disclosing
the record to an individual, the Com-
mission shall not charge the individual
for the cost of making that copy.

(b) If an individual requests the
Commission to furnish a copy of the
record, the Commission shall charge
the individual for the costs of making
the copy. The fee that the Commis-
sion has established for making a copy
is ten cents ($.10) per page.

§1.12 Penalties.

Any person who makes a false state-
ment in connection with any request
for a record, or an amendment or cor-
rection thereto, under this part, is sub-
ject to the penalties prescribed in 18
U.S.C. 494 and 495.

§1.13 General exemptions. [Reserved]

§1.14 Specific exemptions.

(a) No individual, under the provi-
sions of these regulations, shall be en-
titled to access to materials compiled
in its systems of records identified as
FEC audits and investigations (FEC 2)
or FEC compliance actions (FEC 3).
These exempted systems relate to the
Commission’s power to exercise exclu-
sive civil jurisdiction over the enforce-
ment of the Act under 2 U.S.C.
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437d(a)(6) and (e); and to defend itself
in actions filed against it under 2
U.S.C. 437d(a)6). Further the Com-
mission has a duty to investigate viola-
tions of the Act under 2 US.C.
437g(a)(2); to conduct audits and in-
vestigations pursuant to 2 TU.S.C.
438(b); 26 U.S.C. 9007 and 9038; and to
refer apparent violations of the Act to
- the Attorney General or other law en-
forcement.- authorities under 2 U.S.C.
437g(a)5): and 437d(9). Information
contained in FEC systems 2 and 3 con-
tain the working papers of .the Com-
mission staff and form the basis for
either civil and/or criminal proceed-
ings pursuant to the exercise of the
powers and. duties of the Commission.
These materials must be protected
until such time as they 'are subject to
public access under the provision of 2
U.S.C. 437g(a)4)B) or 5 U.S.C. 552, or
other relevant.statutes. -

(b) The provisions of paragraph (a)
of this section shall not apply to the
extent that application of the subsec-
tion would deny'any individual any
right, privilege or: ‘benefit to which he
or she would otherw1se be entltled to
recewe

[41 FR 43064 Sept 29, 1976 as a.mended a.t
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' PART 2—SUNSHINE REGULATIONS;
MEETINGS -

2.1 Scope. :
2.2 Definitions.
2.3 General rules.’
" 2.4 Exempted meetings.
2.5 Procedures for closing meetings.
. 2.6 Transcripts and recordings.
2.7 Announcement of meetmgs and sched-
ule changes. . )
2.8 Annual report. . -
AUTHORITY: Sec. 3(a), Pub L. 94-409, 5
U.S.C. 552b.
Source: 50 FR 39972, Oct. 1 1985 unless
otherwise noted.- .
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§2.1 Scope.

These. regulations- are promulgated
pursuant to the. directive of 5 U.S.C.
552b(g): which was added by section
3(a) of Pub. L.- 94-409; the Govern-
ment in the Sunshine "Act, and. specifi-
cally implement section 3 of that Act.

§2.2

§2.2 Definitions.

(a) Commission. Commission means
the Federal Election Commission, 999
E Street, NW., Washington; DC 20463.

(b) Commwszone'r or Member. Com-
missioner or Member means an indi-
vidual appointed to the Féderal Elec-
tion Commission pursuant to 2 U.S.C.
437c and section 101(e) of Pub. L. 94-
283 and shall also include ex-officio
non-voting Commissioners or Mem-
bers, the Secretary of the Senate and
the Clerk of the House, but does not
include - a proxy or other designated
representatlve of a Commxssxoner '

" (¢) Person. Person means; an 1nd1v1d-
ual, including employees of the 'Com-
mission, - partnership, corporatlon as-
sociation, or public or prwate organi-
zation, .other than an agency of the
United States Government.

(d) Meeting. (1) Meetmg means the
deliberation of at least four voting
members_of the Commission in .colle-
gia where: such deliberations deter-
mine or result in the joint conduct or
disposition of official Commission
business. For the purpose of this sec-
tion,. joint conducét does not include,
for example, situations where the req-
uisite ‘number of members is physical-
ly present'in one ‘place but not con-
ducting :agency business as a body
(e.g.; at" a meeting at which one
member is giving a’speech while a
number of other members dre present
in the audience). A deliberation con-
ducted through telephone or similar
communications equlpment by means
of which all _persons pa.rtlclpa.tmg can
hear each other wxll be - considered a
meeting under this sectlon ’

(2).The term meeting does not in-
clude the process of. notatxon voting by
circulated memorandum for. the pur-
pose of expediting consideration of
routine matters. It also does not in-
clude deliberations to schedule a meet-
ing, to take action to open or close a
meeting, or to release or withhold in-
formation,: or to change the subject
matter of a meeting under 11 CFR 2.5,
2.6.and 2.7. N Ky

150 FR 39972, Oct. 1,1985, as a.me_nded at 50

FR 50778, Dec. 12, 1985]
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(a) Commissioners shall not jointly
conduct, determine or dispose of Com-
mission business other than in accord-
ance with this part.

(b) Except as provided in 11 CFR 2.4,
every portion of every Commission
meeting shall be open to public obser-
vation.

(¢) No additional right to participate
in Commission meetings is granted to
any person by this part. A meeting is
not part of the formal or informal
record of decision of the matters dis-
cussed therein except as otherwise re-
quired by law. Statements of views or
expressions of opinions made by Com-
missioners or FEC employees at meet-
ings are not intended to represent
final determinations or beliefs.

(d) Members of the public attending
open Commission meetings may use
small electronic sound recorders to
record the meeting, but the use of
other electronic recording equipment
and cameras requires advance notice
to and coordination with the Commis-
sion’s Press Officer.

General rules.

§2.4 Exempted meetings.

(a) Meetings Required by Statute to
be Closed. Meetings concerning mat-
ters specifically exempted from disclo-
sure by statutes which require public
withholding in such a manner as to
leave no discretion for the Commission
on the issue, or which establish par-
ticular types of matters to be with-
held, shall be closed to public observa-
tion in accordance with the procedures
of 11 CFR 2.5.

(1) As required by 2 U.S.C
437g(a)(12), all Commission meetings,
or portions of meetings, pertaining to
any notification or investigation that a
violation of the Act has occurred, shall
be closed to the public.

(2) For the purpose of this section,
any notification or investigation that
a violation of the Act has occurred in-
cludes, but is not limited to, determi-
nations pursuant to 2 U.S.C. 437g, the
issuance of subpoenas, discussion of
referrals to the Department of Justice,
or consideration of any other matter
related to the Commission’s enforce-
ment activity, as set forth in 11 CFR
part 111,
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(b) Meetings Closed by Commission
Determination. Except as provided in
11 CFR 2.4(c), the requirement of
open meetings will not apply where
the Commission finds, in accordance
with 11 CFR 2.5, that an open meeting
or the release of information is likely
to result in the disclosure of:

(1) Matters that relate solely to the
Commission’s internal personnel deci-
sions, or internal rules and practices.

(i) This provision includes, but is not
limited to, matters relating to Com-
mission policies on working conditions,
or materials prepared predominantly
for internal use, the disclosure of
which would risk circumvention of
Commission regulations; but

(ii) This provision does not include
discussions or materials regarding em-
ployees’ dealings with the public, such
as personnel manuals or Commission
directives setting forth job functions
or procedures;

(2) Financial or commercial informa-
tion obtained from any person which
is privileged or confidential;

(3) Matters which involve the con-
sideration of a proceeding of a formal
nature by the Commission against a
specific person or the formal censure
of any person;

(4) Information of a personal nature
where disclosure would constitute a
clearly unwarranted invasion of per-
sonal privacy;

(5) Investigatory records compiled
for law enforcement purposes, or in-
formation which if written would be
contained in such records, but only to
the extent that the production of such
records or information would:

(i) Interfere with enforcement pro-
ceedings, .

(ii) Deprive a person of a right to a
fair trial or an impartial adjudication,

(iii) Constitute an unwarranted inva-
sion of personal privacy,

(iv) Disclose the identity of a confi-
dential source,

(v) Disclose investigative techniques
and procedures, or

(vi) Endanger the life or physical
safety of law enforcement personnel;

(6). Information the prémature dis-
closure of which would be likely to
have a considerable adverse effect on
the implementation of a proposed
Commission action, as long as the

10
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Commission has not already disclosed
the content or nature of its proposed
action, or is not required by law to dis-
-¢close it prior to final action; or

(7) Matters that specifically concern
the Commission’s participation in a
civil action or proceeding, or an arbi-
tration, .or involving a determination
on the record after opportumty for a
hearing.
. (c) Nothwithstanding the apphcabll-
ity of .any exemptions set forth in 11
CFR 2.4(b), the Commission may de-
termine that the public interest re-
.duires a meeting to be open. :

§2.5 Procedures for closing meetings.

(a) General. No meeting or. portion

of' a meeting may be closed to the
public observation under this section
unless a majority of the Commission-
ers (not inclhiding ex officio non-voting
Commissioners) votes to take such
action. The closing of one portion of a
meeting shall not justify closing any
other portion of a meeting.
. {B) Certification. . Each time the
Commission votes to close a meeting,
the General Counsel shall publicly
certify that, in his or her opinion,
each item on the agenda may properly
be closed to public observation. The
certification shall state each relevant
exemption provision. The . original
copy of the certification shall be at-
tached  to, and preserved with, the
statement required by 11 CFR 2.5(d).

(¢) Voting Procedures. (1) No meet-
ing need be held to consider closing a
meeting. The Commission may vote to
close a meeting or any portion thereof
by using its notation vote procedures.

(i) A separate vote shall be taken
with respect to each item on an
- agenda proposed to be closed in whole
or in part pursuant to 11 CFR 2.4, or
with respect to any information pro-
posed to be withheld under 11 CFR
2.4,

(ii) A single vote may be taken with
respect to a particular matter to be
discussed in a series of:closed meet-
ings, or with respect to ‘any informa-
tion .concerning such series of meet-
ings, so long as each meeting 'in the
series is scheduled to be held no more
than 30 days after the initial meeting.

(iii) This section shall not affect the
Commission’s practice of setting dates

§2.5

for closed meetings more than 30 days

in advance of such meetings.
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(2) The Commission Secretary shall
record the vote of each Commissioner
participating in the vote. No proxies,
written or otherwise; shall be counted.

(3)(1) A Commissioner may object to
a recommendation to close the discus-
sion of a particular matter or may
assert a claim of exemption for a
matter scheduled to be discussed in an
open meeting. Such objection or asser-
tion will be discussed by the Commis-
sion at the next  scheduled closed
meeting, to determine whether the
matter in question should be discussed
in a closed meeting.

(ii) An objection for the record only
will not cause the objection to' be
placed on any agenda.

(d) Public Statement of Vote. (1) If
the Commission votes to close a meet-
ing, or any portion thereof, under this
section,: it shall make publicly avail-
able within 24 hours a written state-
ment of the vote. The written state-
ment shall contain:

(i) A citation to the provision(s) of
11 CFR 2.4 under which the meeting
was closed to public.observation and
an explanation of why the specific dis-
cussion comes within the cited
exemption(s); --

(ii) The vote of each Commissioner
participating in the vote;

(iii) A list of the names of all persons
expected to attend the closed meeting
and their affiliation. For purposes of
this section, affillation means title or
position, and name of employer, and in
the case of a representative, the name
of the person represented. In the case
of Commission employees, the state-
ment will reflect, through the use of
titles rather. than ‘individual names,
that the Commissioners, specified. divi-
sion heads and their staff will attend;
and )

(iv) The 51gnature of the Commls-
sion Secretary.

(2) The orxgmal copy of ‘the state-
ment shall be maintained by the Com-
mission Secretary. A copy shall be
posted on a public bulletin board lo-’
cated in the Commxssxon s Public
Records Office.

(e) Public Request to Close a Meet-
ing. A person whose interests may be
directly affected by a portion of a
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meeting may request that the Com-
mission close that portion to the
public for any of the reasons referred
to in 11 CFR 2.4. The following proce-
dures shall apply to such requests:

(1) The request must be made in
writing and shall be directed to the
Chairman of the Commission.

(2) The request shall identify the
provisions of 11 CFR 2.4 under which
the requestor seeks to close all or a
portion of the meeting.

(3) A recorded vote to close the
meeting or a portion thereof shall be
taken.

(4) Requests made under this sectin
shall become part of the official
record of the underlying matter and
shall be disclosed in accordance with
11 CFR 2.6 on completion of the
matter.

(5) If the Commission decides to ap
prove a request to close, the Commis-
sion will then follow the procedures
for closing a meeting set forth in 11
CFR 2.5 (a) through (d).

§2.6 Transcripts and recordings.

(a) The Commission Secretary shall
maintain a complete transcript or elec-
tronic recording adequate to record
fully the proceedings of each meeting,
or portion of a meeting, closed to
public observation. An electronic re-
cording of a meeting shall be coded, or
other records shall be kept in a
manner adequate to identify each
speaker.

(b)(1) In the case of any meeting
closed pursuant to 11 CFR 2.4(b), as
the last item of business, the Commis-
sion will determine which, if any, por-
tions of the electronic recording or
transcript and which if any, items of
information withheld under 11 CFR
2.5 contain information which should
be withheld pursuant to 11 CFR 2.4.

(2) Portions of transcripts or record-
ings determined to be outside the
© scope of any exemptions under 11
CFR 2.6(b)(1) shall be promptly made
available to the public through the
Commission’s Public Records Office at
a cost sufficient to cover the Commis-
sion’s actual cost of duplication or
transcription. Requests for such copies
shall be made and processed in accord-
ance with the provisions of 11 CFR
part 5.
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(3) Portions of transcripts or elec-
tronic recordings not made available
immediately pursuant to 11 CFR
2.6(b)(1), and portions of transcripts
or recordings withheld pursuant to 11
CFR 2.4(a), will be made available on
request when the relevant exemptions
no longer apply. Such materials shall
be requested and processed under the
provisions of 11 CFR. 2.6(b)(2).

(c) A complete verbatim copy of the
transcript or a complete electronic re-
cording of each meeting, or portion of
a meeting, closed to the public, shall
be maintained by the Commission Sec-
retary in confidential files of the Com-
mission, for a minimum of two years
subsequent to such meeting, or a mini-
mum of one year after the conclusion
of any agency proceeding with respect
to which the meeting, or portion of
the meeting was held, whichever
occurs later.

§2.7 Announcement
schedule changes.

(a)1) In the case of each meeting,
the Commission shall publicly an-
nounce and shall submit such an-
nouncement for publication in the
FEDERAL REGISTER at least seven days
prior to the day on which the meeting
is to be called to order. The Commis-
sion Secretary shall also forward a
copy of such announcement for post-
ing in the Commission’s Public
Records Office.

(2) Announcements made under this
section shall contain the following in-
formation:

(i) The date of the meeting;

(ii) The place of the meeting;

(iii) The subject matter of the meet-
ing;

(iv) Whether the meeting is to be
open or closed to the public; and

(v) The name and telephone number
of the official designated by the
agency to respond to requests for in-
formation about the meeting.

(b) The public announcement and
submission for publication shall be
made when required by 11 CFR 2.7(a)
in the case of every Commission meet-
ing unless a majority of the Commis-
sioners decide by recorded vote that
Commission business requires that the
meeting be called at an earlier date, in

of meetings and
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which case the Commission shall make
at the earliest practicable time, the an-
nouncement required by this section
and a concurrent submission for publi-
cation of that announcement in the
FEDERAL REGISTER.

- (¢) The time or place of a meeting
may be changed following the public
announcement required by 11 CFR 2.7
(a) or (b) only if the Commission an-
nounces the change at the earliest
practicable time.

(d) The subject matter of a meeting,
or the determination of the Commis-
sion to open or close a meeting, or por-
tions of a meeting, to the public may
be changed following the public an-
nouncement required by 11 CFR 2.7
(a) or (b) only if:

(1) A majority of the entire member-
ship of the Commission determines by
recorded vote that Commission busi-
ness so requires and that no earlier an-
nouncement of the change was posm-
ble, and -

'(2) The Commission - publlcly an-
nounces the change and- the vote of
each. member upon the change at the
earliest practicable time. Immediately
following this announcement; the
Commission shall submit for publica-
tion in the FEDERAL REGISTER a notice
containing the information required
by ‘11 CFR 2.7(a)(2), including a de-
‘scription of any change from the earli-
er published notice.

§ 2.8 Annual report.

The Commission shall report annu-
ally to Congress regarding its compli-
ance with the requirements of ‘the
Government in the Sunshine Act and
of this part, including: )

(a) ‘A tabulation of the total number
of Commission meetmgs open to the
public;

(b) The total number of such meet-
ings closed to the public;

(¢) The reasons for closmg such
meetings; and

d) A descrlptlon of any lltlgatlon
brought '~ against the Commission
under the Sunshine Act, including any
costs assessed against the Commission
in such litigation (whether or not paid
by the Commission).

‘US.C. 437f(d)
438(a). :

§4.1

PART 4—PUBLIC RECORDS AND THE
FREEDOM OF INFORMATION ACT

Sec.

4.1 Definitions.

4.2 Policy on disclosure of records.

4.3 Scope.

4.4 Avaljlability of records.

4.5 Categories of exemptions.

4.6 Discretionary release of
records.

4.7 Requests for records.

4.8 Appeal of denial.

4.9 Fees.

AvuTHORITY: § U.S.C. 552, as a.meuded

Source: 44 FR 33368, June 8, 1979 unless
otherwise noted. -

§4.1 Definitions.

- As used'in this part:

(a) Commission means the Federal
Election' Commission, established by
the Federal Election Ca.mpalgn Act of
1971, as amended.

(b) Commissioner means the Secre-
tary of the Senate, the Clerk of the
House, or their designees ex officio, or
an individual appointed to the Federal
Election Commission pursuant to 2
U.S.C. 437c(a).

(¢) Request means to seek the release
of records under 5 U.S.C. 552.

(d) Requestor is any person who sub-
mits a request to the Commission.

" (e) Act means the Federal Election

exempt

- Campaign Act of 1971, as amended by -

the Federal Election Campaign Act
Amendments of 1974, 1976, and 1979,
and unless. specifically excluded, in-
cludes chapters 95 and 96 of the Inter-
nal Revenue Code of 1954 relating to
public financing of Federal elections.
(f) Public Disclosure Division of the
Commission -is that division which is
responsible for, among other things,
the processing of requests for public
access to.records which are submitted
to the Commission pursuant to 2
437g(a)(4)(B)(ii) ‘and

(g) Direct costs means those expend-
itures-which the Commission actually
incurs in searching for and duplicating
(and, in the case of commercial use re-
questors,  reviewing) documents to re-
spond to a FOIA request. Direct costs
include the salary of- the employee
performing the work (the basic rate of
pay for the employee plus 16 percent

13
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of that rate to cover benefits) and the
cost of operating duplicating equip-
ment. Direct costs do not include over-
head expenses such as the cost of
space and heating or lighting the facil-
ity in which the records are stored.

(h) Search means all time spent
looking for material that is responsive
to a FOIA request, including page-by-
page or line-by-line identification of
material within documents. This in-
cludes both manual searches and
searches conducted with a computer
using existing programming. Search
time does not include review of materi-
al in order to determine whether the
material is exempt from disclosure.

(i) Review means the process of ex-
amining a document located in re-
sponse to a commercial use request to
determine whether any portion of the
document located is exempt from dis-
closure. Review also refers to process-
ing any document for disclosure, i.e.,
doing all that is necessary to excise
exempt portions of the document and
otherwise prepare the document for
release. Review does not include time
spent by the Commission resolving
general legal or policy issues regarding
the application of exemptions.

(j) Duplication means the process of
making a copy of a document neces-
sary to respond to a FOIA request. Ex-
amples of the form such copies can
take include, but are not limited to,
paper copy, microform, audio-visual
materials, or machine readable docu-
mentation (e.g., magnetic tape or
disk).

(k) Commercial use means a purpose
that furthers the commercial, trade,
or profit interests of the requestor or
the person on whose behalf the re-
quest is made. The Commission’s de-
termination as to whether documents
are being requested for a commercial
use will be based on the purpose for
which the documents are being re-
quested. Where the Commission has
reasonable cause to doubt the use for
which the requestor claims to have
made the request or where that use is
not clear from the request itself, the
Commission will seek additional clari-
fication before assigning the request
to a specific category.

(1) Educational institution means a
preschool, a public or private elemen-

17 CFR Ch. [ (1-1-92 Edition)

tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profession-
al education, and an institution of vo-
cational education, which operates a
program or programs of scholarly re-
search.

(m) Non-commercial scientific insti-
tution means an organization that is
not operated on a commercial basis, as
that term is defined in paragraph (k)
of this section, and which is operated
solely for the purpose of conducting
scientific research the results of which
are not intended to promote any par-
ticular product or industry.

(n) Representlative of the news media
means a person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of cur-
rent interest to the public. Examples
of news media entities include, but are
not limited to, television or radio sta-
tions broadcasting to the public at
large, and publishers of periodicals
(but only in those instances when they
can qualify as disseminators of news,
as defined in this paragraph) who
make their products available for pur-
chase or subscription by the general
public. A freelance journalist may be
regarded as working for a news organi-
zation and therefore considered a rep-
resentative of the news media if that
person can demonstrate a solid basis
for expecting publication by that news
organization, even though that person
is not actually employed by that orga-
nization. The best means by which a
freelance journalist can demonstrate a
solid basis for expecting publication by
a news organization is by having a
publication contract with that news
organization. When no such contract
is present, the Commission will look to
the freelance journalist’s past publica-
tion record in making this determina-
tion.

[44 FR 33368, June 8, 1979, as amended at
45 FR 31291, May 13, 1980; 52 FR 39212,
Oct. 21, 1987]
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§4.2 Policy on disclosure of records.

(a) The Commission will make the
fullest possible disclosure of records to
the . public, consistent with the rights
of individuals to privacy, the rights of

“persons contracting with the Commis-
sion with respect to trade secret-and
commercial or financial information
entitled to confidential treatment, and
the need for the Commission to pro-
mote free internal policy deliberations
and to pursue its official activities
w1thout undue disruption. .

(b) All Commission records shall be
available to the public unless they are
specifically exempt under this part.

(¢) To carry out this policy, the
Commission shall designate a Freedom
of Information Act Officer.

§4.3 Scope. ) . _
The regulations in this part imple-

ment the provisions of the Freedom of

Information Act, 5 U.S.C. 552, with re-
spect to the availability of records for
inspection and copying.

[44 FR 33368, June 8, 1979, as amended at
45 FR 31291, May 13, 1980]

§4.4 Availability of records.

(a) In accordance with 5 U.S.C. 552
(aX(2) and (a)(3) the Commission shall
make the following materials-available
for public inspection and copying:

(1). Statements of policy and inter-
pretation which have been adopted by
the Commission; _

- (2) Administrative'staff manuals and
instructions to staff that -affect a
member of the public;

(3) Opinions of Commissioners ren-
dered in enforcement casés and Gener-
al Counsel’s reports and non-exempt 2
U.S.C. 437g investigatory materials in
enforcement files will be made avail-
able no later than 30 days from: the
date on which a respondent is notified
that the Commission has voted to take
no further action and to close such an

enforcement file.

" (4) Letter requests for gulda.nce and
responses thereto; :

" (5) The 'minutes of ' Commission
meetings and transcripts. made from
tapes of Commission meetings;

(6) Material routinely prepared for
public distribution, e.g. campaign
guidelines, FEC Record, press releases,

§4.4

speeches, notices -to: ca.ndldates and
committees.

(T Proposals submltted in response
to a request for proposals formulated
pursuant to the Federal Procurement
Regulations. 41 CFR 1-1.001 et seq.

(8) Contracts for services and sup-
plies entered into by the Commissmn

(9) Statements .and certifications
(With respect to closing meetings) as
required. by the Government in -the
Sunshine Act, 5 U.S.C. 552b.

(10) Reports of receipts and expendi-
tures, designations of campaign de-
positories, statements of organization,
candidate designations of committees,
and the indices compiled from the fil-
ings therein:

(11) Requests for advisory oplmons,
written comments submitted in. con-
nection therewith, and responses ap-
proved by the Commission.

(12) With respect to enforcement
matters, any conciliation agreement
entered into between the Commission
and any respondent.

(13) Copies of studies published pur-
suant. to -the Commission’s duty to
serve as a national- clearmghouse on
election law administration.

(14) Audit reports (if dlscussed in
open session).

(15) Agenda.s for Commission meet-

_ ings.

(b) Public access to the materlals de-
scribed in subparagraphs (a)3):and
(a)(10) through (a)(15) of this section

‘is also available pursuant to the Feder-
-al Election Campaign Act of 1971, as

amended, in accordance with the pro-
visions of part 5 of this chapter.

(¢) The Commission shall maintain
and’ make available current indexes .
and supplements providing identifying -
information regarding any matter
issued, adopted or promulgated after
April 15, 1975 as required by 5 U.S.C.
552(a)(2)(c¢). These indexes and supple-
ments shall be published and made
available on at least a quarterly basis
for public-distribution unless the Com-
mission determines by Notice in the
FEDERAL REGISTER that publication
would be unnecessary, impracticable,
or not feasible due to budgetary con-
siderations. Neverthéless, copies  of
any index or supplement shall be
made available upon réquest at a cost
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not to exceed the direct cost of dupli-
cation.

(d) The Freedom of Information Act
and the provisions of this part apply
only to existing records; they do not
require the creation of new records.

(e) If documents or files contain
both disclosable and nondisclosable in-
formation, the nondisclosable informa-
tion will be deleted and the disclosable
information released unless the disclo-
sable portions cannot be reasonably
segregated from the other portions in
a manner which will allow meaningful
information to be disclosed.

(£) All records created in the process
of implementing provisions of 5 U.S.C.
6§52 will be maintained by the Commis-
sion in accordance with the authority
granted by General Records Schedule
14, approved by the National Archives

and Records Service of the General:

Services Administration.

[44 FR 33368, June 8, 1979, as amended at
45 FR 31291, May 13, 1980]

§4.5 Categories of exemptions.

(a) No requests under 5 U.S.C. 552
shall be denied release unless the
record contains, or its disclosure would
reveal, matters that are:

(1) Specifically authorized under cri-
teria established by an executive order
to be kept secret in the interest of na-
tional defense or foreign policy and
are in fact preperly classified pursuant
to such Executive order;

(2) Related solely to the internal
personnel rules and practices of the
Commission;

(3) Specifically exempted from dis-
closure by statute , provided that such
statute (A) requires that the matters
be withheld from the public in such a
manner as to leave no discretion on
the issue, or (B) establishes particular
criteria for wihthholding or refers to
particular types of matters to be with-
held;

(4) Trade secrets and commercial or
financial information obtained from a
person which are privileged or confi-
-dential. Such information includes
confidential business information
which concerns or relates to the trade
secrets, processes, operations, style of
works, or apparatus, or to the produc-
tion, sales, shipments, purchases,
transfers, identification of customers,
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inventories, or amount of source of
income, profits, losses, or expenditures
of any person, firm, partnership, cor-
poration, or other organization, if the
disclosure is likely to have the effect
of either impairing the Commission’s
ability to obtain such information as is
necessary to perform its statutory
functions, or causing substantial harm
to the competitive position of the
person, firm, partnership, corporation,
or other organization from which the
information was obtained, unless the
Commission is required by law to dis-
close such information. These proce-
dures shall be used for submitting
business information in confidence:

(i) A request for confidential treat-
ment shall be addressed to the FOIA
officer, Federal Election Commission,
999 E Street, NW., Washington, DC
20463, and shall indicate clearly on the
envelope that it is a request for confi-
dential treatment.

(ii) With each submission of, or offer
to submit, business information which
a submitter desires to be treated as
confidential under paragraph (a)4) of
this section, the submitter shall pro-
vide the following, which may be dis-
closed to the public: (A) A written de-
scription of the nature of the subject
information, and a justification for
the request for its confidential treat-
ment, and (B) a certification in writing
under oath that substantially identical
information is not available to the
public.

(iii) Approval or denial of requests
shall be made only by the FOIA offi-
cer or his or her designees. A denial
shall be in writing, shall specify the
reason therefore, and shall advise the
submitter of the right to appeal to the
Commission.

(iv) For good cause shown, the Com-
mission may grant an appeal from a
denial by the FOIA Officer or his or
her designee if the appeal is filed
within fifteen (15) days after receipt
of the denial. An appeal shall be ad-
dressed to the FOIA Officer, Federal
Election Commission, 999 E Street,
NW., Washington, DC 20463 and shall
clearly indicate that it is a confidential
submission appeal. An appeal will be
decided within twenty (20) days after
its receipt (excluding Saturdays, Sun-
days and legal holidays) unless an ex-
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tension; stated in writing with the rea-
sons therefore, has been provided the
person making the appeal.

(V) Any business information submit-
ted in confidence and determined to be
entitled to . confidential treatment
shall be maintained in confidence by
the Commission and not disclosed
except as required by law. In the event
that any business information submit-
ted to the Commission is not-entitled
to confidential treatment, the submit-
ter will be permitted to withdraw the
tender unless it is the subject of a re-
quest under the Freedom of Informa-
tion Act or of judicial d1scovery pro-
ceedings.

(vi) Since enforcement actions under
2'U.S.C. 437g are confidential by stat-
.ute, the procedures . outlined. in
§ 4.5(a)(4) (i) thru (v) are not applica-
ble. N

(5) Inter-agency or intra-agency

memoranda. or letters which would not
be available by law to a party in lltlga-
tion with the Commission.
» (6) Personnel and medical- files’ and
similar files, the disclosure of which
would constitute a clearly unwarrant-
ed invasion of personal privacy.

(7) Records or information compiled
for law enforcement purposes, but
only to the extent that the production
of such law enforcement records or in-
formation::

- (i) Could: reasonably be expected to
interfere with enforcement proceed-
ings;

(ii). Would deprive a. person of a
right to a fair trial or an. 1mpart1a1 ad-
judication; .

.(iii) Could rea.sonably be expected to
constitute an unwarranted 1nva.s10n of
personal privacy;

- (iv) Could.reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
-eign agency or authority or any pri-
* vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a. crlmmal law . enforce-
ment authority - in. the course of a
criminal investigation, or by an agency
.conducting a lawful .national security
‘intelligence investigation, information
furnished by a confidential source;

(v) Would disclose, techniques and
procedures for law enforcement inves-

§4.6

tigations or prosecutions, or would dis-
close guidelines. for law . enforcement
investigations or prosecutions if such
disclosure could reasonably be expect-
ed to risk circumvention of the law; or

(vi)-Could reasonably be expected to
endanger the life or physical safety of
any individual."

(b) Whenever a . request is made
which involves access to records de-
scribed in 11 CFR 4:5(a)(7): and

(1) The investigation or -proceeding
involves a possible v1olatlon of crimi-
nal law; and :

- (2) There is reason to belleve that—

- (i) The subject of the investigation
or proceeding is not aware of its pend-
ency, and .

(ii) Disclosure of the existence of the
records could reasonably be expected
to interfere with enforcement proceed-
ings; :

The agency may, durmg only ‘such

time as that circumstance coritinues,
treat the records as not subject to the
requirements of the Freedom of Infor-
mation Act.

(¢) ‘Any reasonably segrega_ble- por-
tion of a record shall be provided to
any person requesting such record
after -deletion of the portlons whlch
are exempt.

dIfa requested record 1s one of an- -
other government agency. or - deals
with subject matter to whlch a govern- -
ment agency other than the Commis-
sion’ has exclusive or prlmary responsi-
bility, the request for such a record

'shall be promptly’ réferred by the

1

Comm1s51on to that agency for disposi-
tion or guidance as to d1spos1tlon '

' (e) Nothing in’ ‘this part authorlzes
w1thholdmg of information or limiting
the avallablllty of records to the
publlc except as specifically prov1ded
in this part; nor is this part authorlty
to withhold 1nformatlon from Con-
gress.

{44 FR 33368, June 8, 1979, as amended at
50 FR 50778, Dec. 12, 1985;-52,FR 23638,
June 24, 1987; 52FR39212 Oct. 21, 1987]

§46 Dlscretlonary release,

L records

The Comm1ss1on may, in 1ts dlscre-
tion, release requested records despite
the applicability of the exemptions in
§ 4.5(a), if it determines that it is in

of exem_pt
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the public interest and that the rights
of third parties would not be preju-
diced.

§ 4.7 Requests for records.

(a) A request to inspect or copy
Commission public records of the type
referred to in 11 CFR 4.4(b) may be
made in person or by mail. The Public
Records Office is open Monday
through Friday between the hours of
9:00 a.m. and 5:00 p.m. and is located
on the first floor, 999 E Street, NW.,
Washington, DC 20463.

(b) Requests for copies of records
pursuant to the Freedom of Informa-
tion Act shall be addressed to FOIA
officer, Federal Election Commission,
999 E Street, NW., Washington, DC
20463. The request shall reasonably
describe the records sought with suffi-
cient specificity with respect to names,
dates, and subject matter, to permit
the records to be located. A requester
will be promptly advised if the records
cannot be located on the basis of the
description given and that further
identifying information must be pro-
vided before the request can be satis-
fied.

(c) Records or copies thereof will
normally be made available either im-
mediately upon receipt of a request or
within ten working days thereafter, or
twenty working days in the case of an
appeal, unless in unusual circum-
stances the time is extended or subject
to 11 CFR 4.9(f)(3), which governs ad-
vance payments. In the event the time
is extended, the requestor shall be no-
tified of the reasons for the extension
and the date on which a determina-
tion is expected to be made, but in no
case shall the extended time exceed
ten working days. An extension may
be made if it is—

(1) Necessary to locate records or
transfer them from physically sepa-
rate facilities; or

(2) Necessary to search for, collect,
and appropriately examine a large
quantity of separate and distinct
records which are the subject of a
single request; or

(3) Necessary for consultation with
another agency which has a substan-
tial interest in the determination of
the request, or with two or more com-
ponents of the Commission which
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have a substantial subject matter in-
terest therein.

(d) Any person denied access to
records by the Commission shall be
notified immediately giving reasons
therefore, and notified of the right of
such person to appeal such adverse de-
termination to the Commission.

(e) The date of receipt of a request
under this part shall be the date on
which the FOIA Officer actually re-
ceives the request.

[44 FR 33368, June 8, 1979, as amended at
45 FR 31292, May 13, 1980; 50 FR 50778,
Dec. 12, 1985; 52 FR 39213, Oct. 21, 1987]

§ 4.8 Appeal of denial.

(a) Any person who has been noti-
fied pursuant to § 4.6(d) of this part
that his/her request for inspection of
a record or for a copy has been denied,
or who has received no response
within ten working days (or within
such extended period as is permitted
under § 4.7(c) of this part) after the
request has been received by the Com-
mission, may appeal the adverse deter-
mination or the failure to respond by
requesting the Commission to direct
that the record be made available.

(b) The appeal request shall be in
writing, shall clearly and prominently
state on the envelope or other cover
and at the top of the first page “FOIA
Appeal’”’, and shall identify the record
in the form in which it was originally
requested.

(c) The appeal request should be de-
livered or addressed to the FOIA Offi-
cer, Federal Election Commission, 999
E Street, NW., Washington, DC 20463.

(d) The requestor may state facts
and cite legal or other authorities as
he/she deems appropriate in support
of the appeal request.

(e) For good cause shown, the Com-
mission may disclose a record which is
subject to one of the exemptions listed
in § 4.5 of this part.

(f) The Commission will make a de-
termination with respect to any appeal
within twenty days (excluding Satur-
days, Sundays and legal holidays)
after receipt of the appeal (or within
such extended period as is permitted
under §4.7(¢c) of this part). If on
appeal, the denial of the request for a
record or a copy is in whole or in part
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upheld, the Commission shall advise
the requestor of the denial and shall
notify hlm/her of the provisions -for
judicial review of that determination
as set forth in 5 U.S.C. 552(a)(4).

-~ (g) Because of the risk of misunder-
standing inherent in oral communica-
‘tions, the Commission will not enter-
tain any appeal from an alleged denial
or failure to comply with an oral re-
quest. Any person who has orally re-
quested a copy of a record that he/she
believes to have been improperly
denied should resubmit the request in
writing as set forth in § 4.7.

[44 FR 33368, June 8, 1979, as amended at
50 FR 50778, Dec. 12, 19851

§4.9 Fees. -

(a) Exceptions to fee charges—(1)
General. Except for a commercial use
requester, the Commission w111 not
charge a fee to any requester-for the
first two hours of search time and the
first 100 pages of ‘duplication in re-
sponse to any FOIA request. -

(2) Free computer search time. For
purposes of this paragraph, the term
search:time is based on the concept of
a manual search. To apply this to a
search' conducted by a computer, the
‘Commission will provide the equiva-
lent dollar value of two hours of pro-
fessional staff time, calculated accord-
ing to paragraph (c)(4) of this section,
in computer search time. Computer
search time is determined by adding
the cost of the computer connect time
actually used for the search, calculat-
ed at the rate of $25.00 per hour, to

the cost of the operator’s salary for.

the time spent conducting the comput-
er search, calculated at the profession-
al staff time rate set forth a.t para-
graph (¢)(4) of this section.

(3) Definition of pages. For purposes
of this paragraph, the word pages
refers to paper copies of a standard
agency size which will normally be
8%"” x 11" or 8%” x 14". Thus, while a
requester would not be entitled to 100
free computer disks, for example, a re-

quester would be entitled to 100 free

pages of a computer printout.

(4) Minimum charge. The Commis-
sion will not charge a fee to any re-
quester when the allowable direct cost
of that FOIA request is equal to or
less than. the Commission’s cost of

§4.9

. routinely- collecting and processing a

FOIA request fee.
(b) Fee reduction or waiver—(1) The

.Commission will consider -requests for

the reduction or waiver of any fees as-
sessed pursuant to paragraph (c)(1) of
this section if it determines, either as
a result of its own motion or in re-
sponse to a written submission by the
requester, that disclosure of the infor-
mation is in the public interest - be--
cause it is likely to contribute signifi-
cantly to public understanding of the

operations or activities of the govern-

ment and that disclosure of the infor-
mation .is not primarily in the com-.
mercial interest of the requester. .

(2) A request for a reduction or
waiver of fees shall ‘be made in writing
by the FOIA requestor; shall accompa-
ny-the relevant FOIA request so as to
be considered timely; and shall include
a specific explanation as to why the
fee for that FOIA request should:-be
reduced or waived, applying the stand-
ard stated in paragraph (b)(1) of this
section to the facts of that particular
request. In addition, the explanation
shall: include: the requester’s (and
user’s, if- the requester and the user
are different persons or entities) iden-
tity, qualifications and expertise in the
subject area, and ability and intention
to disseminate the information to the
public; and a discussion‘ of any com-
mercial or. personal benefit that.the
requestor (and user, if the requestor
and user are different persons or enti-
ties) expects as a result of disclosure,
including whether the information dis-
closed would be resold in any form at a
fee above actual cost.

(c) Fees to be charged. (1) The FOIA
services provided by the Commission
in response to a FOIA request for
which the requestor will be charged
will depend upon the category of the
requestor, The categories of FOIA re-
questors are as follows:

(i) Commercial use-requestors. A re-
questor of documents for commercial
use will be assessed reasonable stand-
ard charges for the full allowable

-direct costs of searching for, reviewing

for release and duplicating the records
sought, according to the Commission’s
schedule of fees for those services as
set forth at paragraph (c)4) of this
section. A commercial use requestor is
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not entitled to two hours of free
search time nor 100 free pages of du-
plication of documents.

(ii) Educational and non-commer-
cial scientific institution requestors.
The Commission will provide docu-
ments to requestors in this category
for the cost of duplication of the
records provided by the Commission in
response to the request, according to
the Commission’s schedule of fees as
set forth at paragraph (c)4) of this
section, excluding charges for the first
100 pages of duplication. Requestors
in this category will not be charged for
search time. To be eligible for inclu-
sion in this category, requestors must
show that the request is being made as
authorized by and under the auspices
of a qualifying institution and that
the records are not sought for a com-
mercial use, but are sought in further-
ance of scholarly (if the request is
from an educational institution) or sci-
entific (if the request is from a non-
commercial scientific institution) re-
search.

(iii) Requestors who are representa-
tives of the news media. The Commis-
sion will provide documents to reques-
tors in this category for the cost of du-
plication of the records provided by
the Commission in response to the re-
quest, according to the Commission’s
schedule of fees as set forth at para-
graph (c)(4) of this section, excluding
charges for the first 100 pages of du-
plication. Requestors in this category
will not be charged for search time. To
be eligible for inclusion in this catego-
ry, the requestor must meet the crite-
ria listed at 11 CFR 4.1(n) and his or
her request must not be made for a
commercial use. A request for records
supporting the news dissemination
function of the requestor shall not be
considered to be a request that is for a
commercial use.

(iv) All other requestors. The Com-
mission will charge requestors who do
not fit into any of the categories listed
in paragraph (c)(1)(i), (ii) or (iii) of
this section the full direct costs of
searching for and duplicating records
in response to the request, according
to the Commission’s schedule of fees
as set forth at paragraph (c)(4) of this
section, excluding charges for the first
two hours of search time and the first
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100 pages of duplication. Requests
from record subjects for records about
themselves will continue to be treated
under the fee provisions of the Privacy
Act of 1974 which permit fees only for
duplication.

(2) The Commission may assess fees
for the full allowable direct costs of
searching for documents in response
to a request even if the Commission
fails to locate any documents which
are responsive to that request and, in
the case of commercial use requestors,
of reviewing documents located in re-
sponse to a request which the Com-
mission determines are exempt from
disclosure.

(3) If the Commission estimates that
search or duplication -‘charges are
likely to exceed $25.00, it will notify
the requestor of the estimated amount
of the fee unless the requestor has in-
dicated in advance a willingness to pay
a fee as high as that estimated by the
Commission. Through this notifica-
tion, the Commission will offer the re-
questor the opportunity to confer with
Commission staff to reformulate the
original request in order to meet the
requestor’s needs at a lower cost.

(4) The following is the schedule of
the Commission’s standard fees. The
cost of staff time will be added to all
of the following fees, generally at the
Professional rate listed below, except
for the cost of Photocopying from pho-
tocopying machines which has been
calculated to include staff time.

Photocopying

Photocopying from photocopying ma-
chines—$.07 per page

Photocopying from microfilm reader-print-
er—8$.15 per page

Paper copies from microfilm-paper print
machine—8§.05 per frame page

Reels of Microfilm

Daily film (partial or complete roll)—$2.85
per roll

Other film (partial or complete roll)—$5.00
per roll

Publications: (new or not from available
stocks)

Cost of photocopying document—$.07 per
page
Cost of binding document—$.30 per inch
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- Publications: (avaua.ble stock)

If available from stock on ha.nd cost is
based on previously:calculated cost as stated
- in the publication (based on actual cost per
- copy, l.ncludmg reproduction and’binding).
Commission ‘publications for which fees will
be charged include, but -are’ not limited to,
the - following: Advisory Opinion Index,
Report on Financial Activity, Financial Con-
‘trol and Compliance' Manual, MUR Index,
and Guideline for Presentatlon in Good
Order.

. Computer Tapes

Cost to process the request at the rate of
$25.00 per hour connect time plus the cost
of the computer tape ($25.00) and profes—
sional staff time (see Staff Time).

Computer Indexes (including Na.me
. Searches) i

‘Cost to process the request at the rage “of
$25.00 per hour connect time plus the cost
of professronal staff time (see Staff Tlme)

Staff Tlme

Clerical: .$4.50 per each half hour (agency
average of staff below a GS-11) for each re-
‘quest.

Professronal $12. 40 per each half hour
(agency average of staff at. GS—ll and
above) for each request.

Other Charges ,

Certlflcatlon of. a Document: $7.35- per
quarter hour.

Transcripts of Commission meetings not
previously transcribed: $7.50' per. half hour
(equivalent of a GS-11 executive secretary).

.The Commission will not charge a fee for
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following the day on which the invoice
for that,request was sent to the re-
questor, If the invoice is unpaid on the
31st day. following the day on which
the invoice was sent, the Commission
will begin assessing interest charges,
which will accrue from the date the in-

voice was -mailed: Interest will. be

charged at a rate-that is equal to the
average investment rate for-the Treas-
ury tax and loan accounts for the 12-
month period ending. on September 30
of each year, rounded to the nearest
whole percentage, point, pursuant to
31 U.S.C. 3717. The accrual of interest
will be stayed by the Commission’s re-
ceipt of the fee, even if the fee has not
yet been processed. )

(e) Aggregating requests. A requestor
may not file multiple requests, each
seeking portions of a document or doc-
uments, in order to avoid payment-of
fees. When the Commission reason-
ably believes that a FOIA requestor.or
group of requestors acting in concert
is attempting to break a request down
into a series of requests for the pur-
pose of evading the assessment of fees,
the Commission will aggregate any

. such requests and charge the appro-

ordinary -packaging-and mailing of. records -

‘requested. When a request for special mail-
ing or delivery services is received the Com-
mission will package the records requested
The requestor will make all arrangements
‘for pick-up and dellvery of the requested
materials. The requestor shall pay all costs
associated with special mailing’ or delivery
services directly to the courier or mail serv-
1ce. s . L

(5) Upon receipt of any request for
the production of computer tape. or
microfilm, the Commission will advise
the requestor of the identity of the
private contractor -who will perform
the duplication services.. If feés are
charged for the production of comput-
‘er tape or. microfilm, they shall be
made payable to that private contrac-
tor and shall be forwarded -to the
Commission.

(d) Interest charges FOIA reques-
tors should pay fees wlthm 30 days
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priate fees. In making this determina-
tion, the Commission will consider the
time period in which the requests-have
occurred, the relationship of the. re-
questors, and the subJect matter of
the requests.

(f) Advance payments. The Commls-
sion will ‘require a requestor to make
an advance payment i;e,, a- payment
before work is commenced or _contin-
ued on a request,. when; :

(1) The Commission, estimates or de-
termines that allowable charges that a
requestor may be required to pay are
likely to exceed $250. In such a case,
the Commission will notify the reques-
tor of the likely cost and, where the
requestor has a history of prompt pay-
ment of FOIA fees, obtain satisfactory .
assurance of full payment, or in the
case of a requestor with no:FOIA fee
payment history, the Commission will
require an advance payment of an
amount up to the full estimated
charges, or-

(2) A requestor has previously falled
to pay a fee in a timely fashion (i.e.,
within 30 days of the date of the bill-
ing). In such a case, the Commission
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may require that the requestor pay
the full amount owed plus any appli-
cable interest or demonstrate that the
fee has been paid and make an ad-
vance payment of the full amount of
the estimated fee before the Commis-
sion begins to process a new request or
a pending request from that requestor.

(3) If the provisions of paragraph
(f)(1) or (2) of this section apply, the
administrative time limits prescribed
in 11 CFR 4.7(c) will begin only after
the Commission has received the pay-
ments or the requestor has made ac-
ceptable arrangements to make - the
payments required by paragraph (f)(1)
or (2) of this section.

[52 FR 39213, Oct. 21, 19871

PART 5—ACCESS TO PUBLIC
DISCLOSURE DIVISION DOCUMENTS

Sec.

5.1 Definitions.
5.2 Policy on disclosure of records.
5.3 Scope.

5.4 Availability of records.
5.5 Request for records.
5.6 Fees.

AUTHORITY: 2 U.s.C. 437f(d),
437g(a)(4)(B)(il), 438(a), and 31 U.S.C. 9701.

Source: 45 FR 31293, May 13, 1980, unless
otherwise noted.

§5.1 Definitions.

(a) Commission means the Federal
Election Commission established by
the Federal Election Campaign Act of
1971, as amended.

(b) Commissioner means the Secre-
tary of the Senate, the Clerk of the
House, or their designees, ex officio, or
an individual appointed to the Federal
Election Commission pursuant to 2
U.S.C. 437c(a).

(¢) Request means to seek access to
Commission materials subject to the
provisions of the Federal Election
Campaign Act of 1971, as amended.

(d) Requestor is any person who sub-
mits a request to the Commission. -

(e) Act means the Federal Election
Campaign Act, as amended by the
Federal Election Campaign Act
Amendments of 1974, 1976, and 1979,
and unless specifically excluded, in-
cludes Chapters 95 and 96 of the In-
ternal Revenue Code of 1954 relating
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to public financing of Federal elec-
tions. -
(f) Public Disclosure Division of the

‘Commission is that division which is

responsible for, among other things,
the processing of requests: for public

‘access to records which are submitted

to the Commission pursuant to 2
U.S.C. 43Tg(a)(4)X(BXii), and 438(a).

§5.2 Policy on disclosure of records.

" (a) The Commission will make the
fullest possible disclosure of records to
the public, consistent with the rights
of individuals to privacy, the rights of
persons contracting with the Commis-
sion with respect to trade secrets and
commercial or financial information
entitled to confidential treatment, and
the need for the Commission to pro-
mote free internal policy deliberations
and to pursue its official activities
without undue disruption.

(b) Nothing herein shall be deemed
to restrict the public availability of
Commission records .falling outside
provisions of the Act, or to restrict
such public access to Commission
records as is available pursuant to the
Freedom of Information Act and the
rules set forth as part 4 of this chap-
ter. .

§5.3 Scope

(a) The regulatlons in this part im-
plement the provisions of 2 U.S.C.
431£(d), 437g(a)(4)(BX)(ii), and 438(a).

(b) Public access to such Commission
records as are subject to the collateral
provisions of the Freedom of Informa-
tion Act and are not included in the

‘material subject to disclosure under

this part (described in 11 CFR 5.4(a))
shall be governed by the rules set’
forth as part 4 of this chapter.

§5.4  Availability of records.

(a) In accordance with 2 U.S.C.
438(a), the Commission shall make the
following material available for public
inspection and copying through the
Commlssmns Public Disclosure Divi-
s1on

(1) Reports of receipts and expendi-
tures, designations of campaign de-
positories, statements of organization,

‘candidate designations of campaign
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committees and the indices compiled
from the filings therein.

(2) Requests for advisory opinlons
written comments submitted in con-
nection therewith, and responses
issued by the Commission.

(3) With respect to enforcement
matters, any conciliation agreement
entered into between the Commission
and any respondent. '

(4) Opinions of Commissioners ren-
dered in enforcement cases and Gener-
al Counsel’s reports and non-exempt 2
U.S.C. 437g investigatory materials in
enforcement files will be made avail-
able no later than 30 days from the
date on which a respondent is notified
that the Commission has voted to take
no further action and to close such an
enforcement file.

(b) The provisions of thls part apply
only to existing records; nothing
herein shall be construed as requiring
the creation of new records.

(c) In order to ensure the integrity
of the Commission records subject to
the Act and the maximum availability
of such records to the public, nothing
herein shall be construed as permiit-
ting the physical removal of any Com-
mission records from the public facili-
ties maintained by .the Public Disclo-
sure Division other than copies of
such ‘records obtained in accordance
with the provisions of this part.

(d) Release of records under this sec-
tion is subject to the provisions of 5
U.S.C. 552a.

§ 5.5 Regquest for records.

- (a) A request to inspect. or copy
those public records described in 11
CFR 5.4(a) may be made in person or
by mail. The Public Disclosure Divi-
sion is open Monday through Friday
between the hours of 9:00 a.m. and
5:00 ‘p.m. and is located on the first
floor, 999 E Street, NW Washington,
DC 20463.

(b) Each request shall describe the
records sought with sufficient specific-
ity with respect to names, dates and
subject matter to permit the records
to be located with a reasonable
amount of effort. A requester will be
promptly advised if the requested
records cannot be located on the basis
of the description given and that fur-
ther. identifying information must be
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provided before the request can be sat-
isfied. ..
(c) Requests for copies. of records

‘not available through the Public Dis-

closure Division .shall be-addressed to
the FOIA Officer, Federal Election
Commission, 999 E Street, NW., Wash-
ington, DC 20463. Requests for Com-
mission records not described in 11
CFR 5.4(a) shall be treated as requests
made pursuant to the Freedom of In-
formation Act (5 U.S.C. 552) and shall
be governed by 11 CFR part 4. In the
event that the Public Disclosure Divi-
sion receives a written .request for
access to materials not described in 11
CFR 5.4(a), it shall promptly forward
such request to the Commission FOIA
Officer for processing in accordance
with the provisions of part 4 of this
chapter.

[45 FR 31293, May 13, 1980, as amended at
50 FR 50778, Dec. 12, 1985)

§5.6 Fees.

(a)(1) Fees will be charged for copies
of records which are furnished to a re-
quester under this part and for the
staff time spent in locating and repro-
ducing such records. The fees to be
levied for services rendered under this
part shall not exceed the: Commis-
sion’s direct cost of processing re-
quests for those records computed on
the basis of the actual number of
copies produced and the staff time ex-
pended in fulfilling the particular-re-
quest in accordance with the follow-
ing schedule of sta.ndard fees:

Photocopying from mlcrofllm reader-prmt-
er—$.15 per page -

Photocopying. from photocopying ma-
chines--$.05 per page

Paper copies from microfllm—Pa.per Prmt.
Machine—$.05 per frame/page

Reels o_f Microfilm

Daily film (partial or complete roll)-$2.85
per roll
Other film (partial or complete roll)—$5.00

. perroll
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Publica.t.lons (new or not from stocks
.available)

Cost of photocopymg (reproducmg) docu-
ment—8$.05 per page

Cost of binding document—$.30 per inch

Plus cost of staff research time after first %
hour (see Research Time)
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Publications: (available stock)

If available from stock on hand, cost is
based on previously calculated cost as stated
in the publication (based on actual cost per
copy, including reproduction and binding).

Computer Tapes:

Cost ($.0006 per Computer Resource Unit
Utilized—CRU) to process the request plus
the cost of the computer tape ($25) and pro-
fessional staff time (see Research Time).
The cost varies based upon request. '

Computer Indexes:

No charge for 20 or fewer requests for
computer indexes, except for a name search
as described below.

C Index—Committee Index of Disclosure
Documents—No charge for requests of 20 or
fewer committee ID numbers. Requests for
more than 20 ID numbers wiil cost $.05 for
each ID number requested.

E Index (Parts 1-4)—Candidate Index of
Supporting Documents—No charge for re-
quests of 20 or fewer candidate ID numbers.
Requests for more than 20 ID numbers will
cost $.10 for each ID number requested.

D Index—Committee Index or Candidates
Supported/Opposed—No charge for re-
quests of 20 or fewer committee ID num-
bers. Requests for more than 20 ID numbers
will cost $.30 for each committee ID number
requested.

E Index (Complete)—Candidate Index of
Supporting Documents—No charge for re-
quests of 20 or fewer committee ID num-
bers. Requests for more than 20 ID numbers
will cost $2.00 for each candidate ID
number requested.

G Index—Selected List of Receipts and
Expenditures—No charge for requests of 20
or fewer committee ID numbers. Requests
for more than 20 ID numbers will cost $2.00
for each ID number requested.

Other computer index requests for more
than 20 ID numbers will cost $.0006 per
CRU (Computer Resource Unit) utilized.

Name Search—A computer search of an
entire Individual contributor file for contri-
butions made by a particular individual or
individuals will cost $.0006 per CRU (Com-
puter Resource Unit) utilized.

Research Time/Photocopying Time

Clerical: First % hour is free; remaining
time costs $4.50 per each half hour (agency
average of staff below a GS-11) for each re-
quest.

Professional: First . hour is free; remain-
ing time costs $12.40 per each half hour
(agency average of staff at GS-11 and
above) for each request.
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Other Charges

Certification of a Document: $7.35 per
quarter hour.

Transcripts of Commission meetings not
previously transcribed: $7.50 per half hour
(equivalent of a GS-11 executive secretary).

(2) Upon receipt of any request for
the production of computer tape or
microfilm, the Commission will advise
the requester of the identity of the
private contractor who will perform
the duplication services. The fee for
the production of computer tape or
microfilm shall be made payable to
that private contractor and shall be
fowarded to the Commission.

(b) Commission publications for
which fees will be charged under 11
CFR 5.6(a) include, but are not limited
to, the following:

Advisory Opinion Index

Report on Financial Activity

Financial Control and Compliance
Manual

MUR Index

Guideline for Presentation in Good
Order .

Office Account Index

(¢) In the event the anticipated fees
for all pending requests from the same
requester exceed $25.00, records will
not be searched, nor copies furnished,
until the requester pays, or makes ac-
ceptable arrangements to pay, the
total amount due.

Similarly, if the records requested
require the production of microfilm or
of computer tapes, the Commission
will not instruct its contractor to du-
plicate the records until the requester
has submitted payment as directed or
has made acceptable arrangements to
pay the total amount due. If any fee is
not precisely ascertainable, an esti-

“mate will be made by the Commission

and the requester will be required to
forward the fee so estimated. In the
event any advance payment differs
from the actual fee, an appropriate ad-
justment will be made at the time the
copies are made available by the Com-
mission.

(d) The Commission may reduce or
waive payments of fees hereunder if it
determines that such waiver or reduc-
tion is in the public interest because
the furnishing of the requested infor-

24



Federal Election Commission

mation to the particular requester in-
volved can be considered as primarily
benefiting the general public as op-
posed to primarily benefiting the
person or organization requesting the
information.. .

{49 FR 30460, July 31, 1984, as amended at
52 FR 39214, Oct. 21, 19871

PART 6—ENFORCEMENT OF NONDIS--

CRIMINATION ON THE BASIS OF
HANDICAP IN PROGRAMS OR AC-
_TIVITIES CONDUCTED BY THE FED-
ERAL ELECTION COMMISSION

Sec. : :

6.101 Purpose. -

6.102 Application.

6.103 Definitions.

6.104—6.109 [Reserved)

6.110 . Evaluation.

6.111 Notice.

6.112—6.129 [Reserved] .

.'6.130 General prohibitions aga.mst discrim-

ination.

6.131—6.139 [Reserved]

6.140 Employment.

6.141—-6.148 [Reserved]

6.149 Program accessibility: Dlscnmmatlon
prohibited.

6.150 Program accesslbllity Exlsting fa.clll-
ties.

6.151 Program a,ccesslbillty New construe-
tion and alterations.

6.152--6.159 [Reserved] -

6.160 . Communications.

6.161—6.169 [Reserved]

6.170 Compliance procedures.

6.171—6.999 [Reserved}

AUTHORITY: 29 U.S.C. 794.

§ 6.103

§6.103 Definitions, -

For purposes of this part, the term—

(a) Auziliary aids, means. serv1ces, in-
cluding attendant services, or devices
that enable handicapped persons, in-
cluding those with impaired sensory,
manual, or speaking skills to have an
equal opportunity to participate in,
and enjoy the benefits of, programs or
activities conducted -by the Commis-
sion. For example, auxiliary aids
useful for persons with impaired vision
include - readers, Brailled materials,
audio' .recordings, and other similar -
services and devices. Auxiliary aids
useful for persons with impaired hear-
ing include telephone handset amplifi-

- ers, telephones compatible -with hear-

- SoURCE: 49 FR 33211, Aug. 22 1984, unlee.s

otherwise noted

§ 6 101 Purpose

1

The purpose“of this part is to effec-‘

tuate section 119 of the Rehabilita-
‘tion, Comprehensive Services, and De-

velopmental Disabilities Amendments:

of 1978, which amended section 504 of

the Rehabilitation Act of 1973 to pro--

hibit - discrimination on the basis’ of
handicap in programs or activities con-
ducted by Executive agencies or the
United States Postal Service.

§6.102 Application.

This part applies to all programs or
activities conducted by. the Comm1s-
sion.

311-034 0--92—2
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ing aids, telecommunication devices
for deaf persons (TDD’s), interpreters,
notetakers, ' written materials, and
other similar.services and devices. Al-
though auxiliary aids are explicitly re-
quired only by 11 CFR 6.160¢a)(1),
they may also be used to meet other
requirements of this part. ’

(b) Commission means the Federal
Election ‘Commission, 999 E Street,
NW., Washington, DC 20463.

(¢)” Complete. complaint’ means a
written' statement. that contains the
complainant’s name and address and.
describes the Commission’s*actions in
sufficient detail to inform the Com-
mission of the nature and date of the
alleged violation . of  section 504. It
shall be signed by the complainant or
by someone authorized to do so on his
or her behalf. Complaints filed on
behalf of classes or third parties shall
describe or identify (by name, if possi- -
ble) the alleged victims' of . discrimina-
tion.

(d) Facility means all or any portlon
of buildings, structures, equipment,
roads, walks, parking lots, rolling stock
or other conveyances, or other real or
personal. property whether owned,
leased or used on some other basis by
the Commnssmn

(e Handzcapped person mea.ns any
person who has a physical -or mental
impairment that substantially limits
one or more major life activities, has a
record of such an impairment, or is re-
garded as having such an impairment.
As used in this definition, the phrase:



§6.110

(1) Physical or mental impairment
includes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neurologi-
cal; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or
mental impairment includes, but is
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and
hearing impairments, cerebral palsy,
epllepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, drug addiction, and alcoholism.

(2) Major life activities includes
functions such as caring for one’s self,
performing manual tasks, walking,
seeing, hearing, speaking, breathing,
learning, and working.

(3) Has a record of such an impair-
ment means has a history of, or has
been misclassified as having, a mental
or physical impairment that substan-
tially limits one or more major life ac-
tivities.

(4) Is regarded as having an impair-
ment means— -

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the Commission as constituting such a
limitation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in 11 CFR 6.103(eX1) but is
treated by the agency as having such
an impairment.

(f) Qualified handicapped person
means— ;

(1) With respect to any Commission
program or activity under which a
person is required to perform services
or to achieve a level of accomplish-
ment, a handicapped person who, with
reasonable accommodation, meets the
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essential eligibility requirements and
who can achieve the purpose of the
program or activity; and

(2) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity.

(g) Section 504 means section 504 of
the Rehabilitation Act of 1973 (Pub. L.
93-112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516,
88 Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Act of 1978 (Pub.
L. 95-602, 92 Stat. 2955). As used in
this part, section 504 applies only to
programs or activities conducted by
the Commission and not to any feder-
ally assisted programs or activities
that it administers.

[49 FR 33211, Aug. 22, 1984, as amended at
50 FR 50778, Dec. 12, 1985]

§8 6.104—6.109 [Reserved]

§6.110 Evaluation.

(a) Within one year of the effective
date of this part, the Commission will
conduct, with the assistance of inter-
ested persons, including handicapped
persons and organizations represent-
ing handicapped persons, and evalua-
tion of its compliance with section 504.
This evaluation will include a determi-
nation of whether the Commission’s
policies and practices, and the effects
thereof, meet the requirements of this
part and whether modification of any
such policies or practices is required to
comply with section 504. If modifica-
tion of any policy or practice is found
to be required as a result of this eval-
uation, the Commission will proceed to
make the necessary modifications.

(b) For at least three years following
completion of the evaluation required
under paragraph (a), the Commission
will maintain on file and make avail-
able for public inspection: .

(1) A list of the interested persons
consulted;

(2) A description of areas examined
and any problems identified; and

(3) A description of any modifica-
tions made.
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§6.111 Notice.

The Commission will make-available
to employees, applicants, participants,
. beneficiaries, and other interested per-
sons information regarding the provi-
sions of this part and its applicability

to the programs or activities, conduct-.

-ed by the Commission. The‘Commis-
sion will make such information avail-
able to them in a manner it flnds nec-
essary to effectively apprise such per-
sons of the -protections against dis-
crimination assured them by section
504 and the provisions of this part.

§§ 6 112—6 129 [Reserved)

§6130 General prolubltlons agamst dls-
crimination.

(a) No qualified handicapped person

shall, on the basis of handicap, be ex- .

cluded from participation in, be denied
the ‘benefits of, or otherwise be sub-
. Jected  to -discrimination under -any
program or act1v1ty conducted by the
Commission.

(b)(1) The Commission, in providing.

any aid, benefit, or service, may not,
directly or through contractual, licens-
ing, or other arrangements, on the
basis of handlcap— -

- (1) Deny 4 qualified handlcapped

person the opportunity to participate

in or benefit from the aid, beneflt or
service;

(ii) Afford a qualified ha.ndlcapped
person -an opportunity to participate
in or benefit from the aid, benefit, or
service that is not equal to that afford-
ed others; " ..

- (iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement
as that provided to others;

(iv) Provide. different or separate’
aids, benefits, or services to handi--

capped .persons or to any class of
handicapped 'persons than is provided
to others unless such action is neces-
sary to .provide qualified handicapped
persons with aids, benefits, or services
that are as effectlve as those provxded
to others;. -

(v) Aid or perpetuate dlscrlmmatlon
against a qualified handicapped

person by providing significant assist- -
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ance to. an agency, organization, or
person that discriminates on the basis
of handicap in providing any aid, bene-
fit, or service to beneficiaries of the re-
cipient’s program, except that this
paragraph does not apply to candi-
dates or, conventions receiving public

‘financing under title 26, United States

Code; .

(vi), Deny a. quallfled handlcapped,
person the opportumty to participate-
as a member of planning or adv1sory
boards; or |

(vii) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, -advantage, or’
opportunity enjoyed by others receiv-'
ing the aid, benefit, or service.

(2). The Commission may not deny a
qualified handicapped person the op-
portunity- to participate in programs

-or activities that are not separate or

different, despite the existence of per-
missibly separate or different pro-
grams or activities.

- (3) The Commission may not, direct-
ly or through contractual or other ar-
rangements, utilize criteria or methods
of- administration the purpose or
effect of which would—

(i) Subject qualified handicapped
persons to discrimination on the basis
of handicap;

(ii) Defeat or substantlally impair
accomplishment of the objectives of a
program or activity with respect to
handicapped persons; or

(iii) Perpetuate the dlscrlmmatlon of
another agency. .

(4) The Commission.may not, in de-
termining the site or location .of a fa-
cility, make selections the’ purpose or
effect of which would— .

(i) Exclude handicapped persons
from, deny them the benefits of, or
otherwise subject them to discrimina-
tion under any program or activity
conducted by the Commission; or °

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or- act1v1ty with respect
to handicapped persons..

(5) The Commission, in the selection
of procurement contractors, may not
use criteria that subject . qualified
handicapped persons to discrimination
on the basis of handicap. _

(6) The Commission may not .admin-
ister a certification program in ‘a
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manner that subjects qualified handi-
capped persons to discrimination on
the basis of handicap, nor may the
Commission establish requirements
for the programs or activities of certi-
fied entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the
programs or activities of entities that
are certified by the Commission are
not, themselves, covered by this part.

(¢) The exclusion of nonhandicapped
persons from the benefits of a pro-
gram limited by Federal statute or Ex-
"ecutive order to handicapped persons
or the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive Order to a different class of
handicapped persons is not prohibited
by this part.

(d) The Commission will administer
programs and activities in the most in-
tegrated setting appropriate to the
needs of qualified handicapped per-
sons.

88 6.131—6.139 [Reserved]

§6.140 Employment.

No qualified handicapped person
shall, on the basis of handicap, be sub-
Jected to discrimination in employ-
ment under any program or activity
conducted by the Commission. The
definitions, requirements, and proce-
dures of section 501 of the Rehabilita-
tion Act of 1973 (29 U.S.C. 791), as es-
tablished in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§8 6.141—6.148 [Reserved]

§6.149 Program accessibility: Discrimina-
tion prohibited.

Except as otherwise provided in 11
CFR 6.150 and 11 CFR 6.151, no quali-
fied handicapped person shall be
denied the benefits of, be excluded
from participation in, or otherwise be
subjected to discrimination under any
program or activity conducted by the
Commission because its facilities are
inaccessible to or unusable by handi-
capped persons.

11 CER Ch. § (1-1-92 Edition)

§6.150 Program accessibility; Existing fa-
cilities.

(a) General. The Commission will
operate each program or activity so
that the program or activity, when
viewed in its entirety, is readily acces-
sible to -and usable by handicapped
persons. This paragraph does not—

(1) Necessarily require the Commis-
sion to'make each of its existing facili-
ties accessible to and usable by handi-
capped persons;

(2) Require the Commission to take
any action that it can demonstrate
would result in a fundamental alter-
ation in the nature of a program or ac-
tivity or in undue financial and admin-
istrative burdens. The Commission has
the burden of proving that compliance
with 11 CFR 6.150(a) would result in
such alterations or burdens. The deci-
sion that compliance would result in
such alteration or burdens must be
made by the Commission after consid-
ering all agency resources available for
use in the funding and operation of
the conducted program or activity,
and must be accompanied by a written
statement of the reasons for reaching
that conclusion. If an action would
result in such an alteration or such
burdens, the Commission will take any
other action that would not result in
such an alteration or such a burden
but would nevertheless ensure that
handicapped persons recefve the bene-
fits and services of the program or ac-
tivity.

(b) Methods. The Commission may
comply with the requirements of this
section through such means as rede-
sign of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The Commission is
not required to make structural
changes in existing facilities where
other methods are effective in achiev-
ing compliance with this section. The
Commission, in making alterations to
existing buildings, will meet accessibil-
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ity requirements to the extent.com-.

pelled by the Architectural Barriers
Act of 1968, as amended (42 U.S.C.

4151-4157) and any regulations imple- -

menting it. In choosing among avail-
able methods for meeting the require-

ments of this section, the Commission

will - give -priority to those methods
that offér programs and activities to
qualified handicapped persons in the
most integrated setting appropriate.

(c) Time period for compliance. The

Commission will comply with the obli-
gations established under this section
within, sixty days of the effective date
of this part except that where struc-

tural changes in facilities are under-.

" taken, such changes will be made
within three "years of the effective
date of this part, but in any event as
expeditiously as possible. -

(d)” Transition plan. In the event
that structural changes to facilities
will be undertaken to achieve program
accessibility, the Commission will de-

velop,; within six months of the effec-

tive date of this part, a transition plan

setting forth the steps necessary to
complete such changes. The plan will

be developed with the assistance of in-
terested persons, including handi-
capped persons and organizations rep-

resenting handicapped persons. A copy '

of the transition plan will be made
available for public inspection. The
plan will, at a minimum—

- (1) Identify physical obstacles in the

Commission’s facilities that limit the
a.ccessmlhty of its programs or act1v1-
ties to handicapped persons; . .

(2) Describe in detail the methods

that will be used to make the facilities .

accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer

than one year, identify steps that will

- be taken during each year of the tran:
smon period;
(4) Indicate the’ offlclal respon51ble
for implementation of’ the plan a.nd

(5) Identify the persons or groups

with whose a551stance the plan was
prepared

§ 6.160

§6.151 Program accesslhlllty New con-
struction and alteratlons

Each building or part of a bulldmg
that is constucted or altered by, on
behalf of, or for.the use of the Com-
mission shall be designed, constructed,
or altered so as to be readily accessible
to and usable by handicapped persons.
The definitions, requirements, .and
standards of the Architectural Bar-
riers Act, 42 U.S.C. 4151-4157, as es-
tablished in 41 CFR 101-19.600 to 101-
19.607, apply to buildings covered by
this sectxon

§§ 6.152—6.159 [Reserved]

§6.160 Communications.

(a) The Commission will take appro-
priate steps to ensure efféctive com-
munication with applicants, partici-
pants, personnel of other Federal enti-,
ties, and members of the public.” .

(1) The Commission will furnish ap--
propriate auxiliary aids where neces-
sary to afford a handicapped person
an equal opportunity to participate in,
and enjoy the benefits of, a program
or activity conducted by the Commis-
sion. "’ .

(i) In determmatlon what type of
auxiliary aid is necessary, the Commis-
sion will give primary consideration to
the requests of the handicapped
person. ,

(ii) The Commission need not pro-
vide individually prescribed devices,
readers for personal use or study, or
other devices of a personal nature.

(2) Where the Commission commu-
nicates with applicants and benefici-
aries by. telephone, telecommunica-
tions devices for deaf persons (TDD’s),
or equally effective telecommunication
systems will be used. .

(b) The Commission will ensure that
interested persons, - including persons
with impaired vision or hearing, can
obtain information as to the: existence
and location of accessible serv1ces ac-’
tivities, and facilities.

(¢) The- Commxssmn will prov1de sig-
nage at a primary entrance to each of
its inaccessible facilities, directing
users to a location at which they can
obtain information about accessible fa-
cilities. ‘The international symbol for
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accessibility shall be used at each pri-
mary entrance of an accessible facility.

(d) The Commission will take appro-
priate steps to provide handicapped
persons with information regarding
their section 504 rights under the
Commission’s programs of activities.

(e) This section does not require the
Commission to take any action that it
can demonstrate would result in a fun-
damental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. The
Commission has the burden of proving
that compliance with this section
would result in such alterations or
burdens. The decision that compliance
would result in such alteration or bur-
dens must be made by the Commission
after considering all agency resources
available for use in the funding and
operation of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
required to comply with this section
would result in such an alteration or
such burdens, the Commission will
take any other action that would not
result in such an alteration or such a
burden but would nevertheless ensure
that, to the maximum extent possible,
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

§8 6.161—6.169 [Reserved]

§6.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the Commis-
sion.

(b) The Commission will process
complaints alleging violations of sec-
tion 504 with respect to employment
according to the procedures estab-
lished in 29 CFR part 1613 pursuant to
section 501 of the Rehabilitation Act
of 1973 (29 U.S.C. 791).

(c) Responsibility for implementa-
tion and operation of this section shall
be vested in the Rehabilitation Act Of-
ficer. .

(dX1)i) Any person who believes
that he or she or any specific class of
persons of which he or she is a
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member has been subjected to discrim-
ination "prohibited by this part may
file a complaint with the Rehabilita-
tion Act Officer.

(ii) Any person who believes that a
denial of his or her services will result
or has resulted in discrimination pro-
hibited by this part may file a com-
plaint with the Rehabilitatin Act Offi-
cer.

(2) All complete complaints must be
filed within 180 days of the alleged act
of discrimination. The Commission
may extend this time period for good
cause.

(3) Complaints filed under this part
shall be addressed to the Rehabilita-
tion Act Officer, 999 E Street, NW.,
Washington, DC 20463.

(e) The Commission will notify the
Architectural and Transportation Bar-
riers Compliance Board upon receipt
of any complaint alleging that a build-
ing or facility that is subject to the Ar-
chitectural Barriers Act of 1968, as
amended (42 U.S.C. 4151-4157), or sec-
tion 502 of the Rehabilitation Act of
1973, as amended (29 U.S.C. 792), are
not readily accessible and usable to
handicapped persons.

(f)(1) The Commission will accept
and investigate a complete complaint
that is filed in accordance with para-
graph (d) of this section and over
which it has jurisdiction. The Reha-
bilitation Act Officer will notify the
complainant and the respondent of re-
ceipt and acceptance of the complaint.

(2) If the Rehabilitation Act Officer
receives a complaint that is not com-
plete (See 11 CFR 6.101(c)), he or she
will notify the complainant within 30
days of receipt of the incomplete com-
plaint, that additional information is
needed. If the complainant fails to
complete the complaint within 30 days
of receipt of this notice, the Rehabili-
tation Act Officer will dismiss the
complaint without prejudice.

(3) If the Rehabilitation Act Officer
receives a complaint over which the
Commission does not have jurisdic-
tion, the Commission will promptly
notify the complainant and will make
reasonable efforts to refer the com-
plaint to the appropriate governmen-
tal entity.

(g) Within 180 days of receipt of a
complete complaint for which it has
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jurisdiction, the Commission will

notify the complainant of the results -

- of the investigation in a letter contaln-
ing—

1y Flndlngs of fact and conclusxons .

of law;
(2) "A -description or.a remedy for
each violation found; and
1(3) A notice of the right to appeal.
(h) Appeals of the fmdxngs of . fact
and conclusions of law or remedies
- ‘must be filed by ‘the complaxnant
within 90 :days “of receipt from the
Commission of the letter requlred by*
. §6.170(g). " The Commission. may
extend this time for'good cause. . °
M- Timely appeals to the, Commis-
sion-shall be addresséd to the Reha-
bilitation Act Officer, FPederal Election
Commission, 999 E Street, NW., Wash-
ington, DC 20463
(j) The Commission will notxfy the
complainant - of the results of the
. appeal within 60 days of the receipt of
the request. If the Commission deter-
mines that it needs additional infor-
mation. from the complainant, it shall
have 60 days from the date it.receives
the additional information to make its
determination on the appeal. +
(k) The Commission may ‘extend the
time limits in paragraphs (g) and (j) of
this section for good cause. K
(1) The Commission may delegate its
authority for conducting complaint.in-
vestigations to other Federal agencies,
except that the authority:for making
the final determmatlon may not be
delegated :

[49 FR 33211, Aug 22 1984 as a.mended at
50 FR 50778, Dec 12, 1985]

§§ 6.17“1—6.9‘99 - [Reserved]
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Subpcrf A—Genercl Pro'visiom

§ 7 1 Purpose and apphcablhty

(a) The Federal "Election Commxs-
sion is committed to honest, independ- -
ent and impartial monitoring and‘en-
forcement of federal- election law. To
ensure. public trust .in the fairness and’
integrity of the federal elections proc-
ess, all employees must observe the
highest standards of ‘conduct. This
part prescribes standards of ethical-
conduct for Commissioners, employees
and special Government employees of
the Federal Election Commission re- -
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lating to conflicts of interest arising

out of outside employment, private
business and professional activities,
political activities, and financial inter-

ests. The avoidance of misconduct and’

conflicts of interest on the part of
Commission employees through in-

formed judgment is indispensable to~

the maintenance of these prescribed
ethical standards. Attainment of these
goals necessitates strict and absolute
fairness and impartiality in the admin-
istration of the law.

(b) This part applies to all persons
included within the terms employee
and special Commission. employees of
the Commission as defined in 11 CFR
7.2, except to the extent otherwise in-
dicated herein, and is consistent with
Executive Order 11222 and part 735 of
title 5, Code of Federal Regulations,
relating to employee responsibilities
and conduct.

(¢) These Sta.ndards of Conduct
shall be construed in accordance with
any applicable laws, regulations and
agreements between the Federal Elec-
tion Commission and a labor organiza-
tion.

§17.2 Definitions.

As used in this part:

(a) Commission means the Federal
Election Commission, 999 E Street,
NW., Washington, DC 20463.

(b) Commissioner means a voting

member of the Federal Election Com-.

mission, in accordance with 2 U.S.C.
437c.

(c) Conflict of interest mea.ns a situa-
tion in which an employee’s private in-
terest is inconsistent with the efficient
and impartial conduct of his or her of-
ficial duties and responsibilities.

(d) Designated Agency Ethics Officer
or Ethics Officer means the employee
designated by the Commission to ad-
minister the provisions of the Ethics
in Government Act of 1978 (Pub. L.
95-521), as amended, and includes a
designee of the Ethics Officer.

(e) Employee means an employee of
the Federal Election Commission, but
does not include a special Commission
employee.

(f) Former employee means one who
was, and is no longer, an employee of
the Commission.
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(g) Official responsibility means the
direct administrative or operating au-
thority, whether intermediate or final,
to approve, disapprove, or otherwise
direct Commission action. Official re-
sponsibility may be exercised alone or
with others and either personally or
through subordinates.

(h) Owutside employment or other
outside activity means any work, serv-
ice or other activity performed by an
employee, but not a Commissioner,
other than in the performance of the
employee’s official duties. It includes
such activities as writing and editing,
publishing, teaching, lecturing, con-
sulting, self-employment, and other
services or work performed, with or
without compensation.

(i) Person means an individual, cor-
poration, company, association, firm,
partnership, society, joint stock com-
pany, political committee, or other
group, organization, or institution.

(J) Special Commission employee
means an individual who is retained,
designated, appointed or employed by
the Federal Election Commission to
perform, with or without compensa-
tion, temporary duties either on a full-
time or intermittent basis, for not to
exceed 130 days during any period of
365 consecutive days, as defined at 18
U.S.C. 202.

§7.3 Notification to employees and special
Commission employees.

(a) The provisions of this part shall
be brought to the attention of, and
made available to, each employee and
special Commission employee by fur-
nishing a copy at the time of final
publication. The provisions of this
part shall further be brought to the
attention of such employees at least
annually thereafter.

(b) The provisions of this part shall
be brought to the attention of each
new employee and new special Com-
mission employee by furnishing a copy
at the time of entrance of duty, and by
such other methods of information
and education as the Ethics Officer
may prescribe.

§7.4 Interpretation and advisory service.

A Commissioner or employee seek-
ing advice and guidance on questions
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of conflict of interest- and on other
matters covered by this part should
consult with the Commission’s Gener-
al Counsel, who serves as Ethics Offi-
cer. The Ethics Officer should be con-
sulted prior to the undertaking of any

§7.8

his or her recommendation for :such

~action. The Commission, -after consid-

.may direct

action which might violate this part

governing the conduct of Comm1ss1on-
ers or employees.

§17.5° Reporting suspected violations,

(a) Personnel who have information -

which “causes them to believe that
there has been a violation of a statute
or. policy 'set forth in this part should
promptly report such incident to the
‘Ethics. Officer. If a report is made
orally; the Ethics Officer shall require

a written report from the complamant )

before proceeding further.

(b) When information available to
. the Commission indicates a conflict

between the interests of an employee
or special Cominission ‘employee and
the performance of his or her Com-
mission duties, the employee or special
Commission employee shall be provid-
ed an opportunity to explain the con-
flict or appearance of conﬂlct in writ-
ing.

§17.6 Dlsclplmary and other
action.

(a) A violation of this part by an em-
ployee or special Commission employ-
ee may be cause for appropriate disci-
plinary action which may be. in addi-
tion to any penalty prescribed by law.

(b) When the Ethics Officer deter-
mines that an employee may have or

‘remedia!

- appears to have a conflict of interest,

the Ethics Officer, the employee’s su-
pervisor, the employee’s division head,
~and the Staff Director -or General
* Counsel may question the employee’'in
the matter and gather' other informa-

tion. The Ethics Officer, the employ-.

ee’s supervisor, the employee’s division
head, and the Staff Director or-Gener-
- al Counsel shall discuss with thé em-
ployee . 'possible ways of eliminating

the conflict or appearance of conflict.

If the -Ethics Officer, after. consulta-
tion with the employee’s supervisor,
the employee’s division head, and the
Staff- Director or General . Counsel,
concludes that remedial action should
be taken, he or she shall refer a state-
ment to the: Commission - containing
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eration of the employee’s explanation
and the results.of any investigation,
appropriate remedial
action as it deems necessary.

(¢) .Remedial action pursuant to
paragraph (b) of this section may in-
clude, but is not limited to: .

_ (1).Changes in assigned duties;

(2) Divestment by the employee of
his or her conflicting interest;

3) Dlsquahflcatlon for a partlcular
action;-or .

4) D1sc1plinary action.

Subpart B—-Conducf and Responslbll-‘
ities of Employees or Commis-
sioners . - :

§7.7 Prohibited conduct—General.

A Commissioner or -employee shall
avoid any action whether or not spe-
cifically "prohibited by this subpart
which might result in, or create the
appearance of:

(a) Using public offlce for unlawful
private gain;-

(b) Giving favorable or unfavorable
treatment to any person or organiza-
tion due to any partlsa.n political, or
other consideration;

(c) Impeding Government eff1c1ency
or economy;

(d) Losmg 1ndependence or lmpar-
tiality; -

(e) Making a Government decision’
outside official channels; or :

(f) Affecting adversely the confi-
dence of the public in the 1ntegrlty of
the Government

§7.8 Glfts, entertamment and favors.

(a) A Commissioner or employee of
the Federal Election Commission shall
not solicit or accept, directly or indi-
rectly, -any gift, gratuity, favor, enter-
tainment, loan, or any other thing of
monetary. value, from a person who:

(1) Has, or is seeking to obtain, con-
tractual or other business or financial
relations with the Commission; .

(2) Conducts operations or activities
that are regulated or- exa.mined by the
Commission; or, -

(3) Has interests that may be sub-‘
stantially affected by the performance.
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or nonperformance of the Commis-
sioner or employee’s official duty.

(b) Paragraph (a) of this section
shall not apply:

(1) Where obvious family or person-
al relationships govern when the cir-
cumstances make it clear that it is
those relationships rather than the
business of the persons concerned
which are the motivating factors;

(2) To the acceptance of food, re- -

freshments, and accompanying enter-
tainment of nominal value in the ordi-
nary course of a social occasion or a
luncheon or dinner meeting or other
function where a Commissioner or an
employee is properly in attendance;

(3) To the acceptance of unsolicited
advertising or promotional material or

. other items of nominal intrinsic value

such as pens, pencils, note pads, calen-
dars; and

(4) To the acceptance of loans from
banks or other financial institutions
on customary terms to finance proper
and usual activities, such as home
mortgage loans.

(c) A Commissioner or an employee

shall not solicit a contribution from -

another employee for a gift to an offi-
cial superior, make a donation as a gift
to an official superior, or accept a gift
from an employee receiving less pay
than himself or herself. However, this
paragraph does not prohibit a volun-
tary gift of nominal value or donation
in a nominal amount made on a spe-
cial occasion such as birthday, holiday,
marriage, illness, or retirement.

(d) A Commissioner or employee
shall not accept a gift, present, decora-
tion, or other thing from a foreign
government unless authorized by Con-
gress as provided by the Constitution
and in section 7342 of title 5, United
States Code.

(e) Neither this section nor 11 CFR
7.7 precludes a Commissioner or em-
ployee from receipt of a bona fide re-
imbursement, unless prohibited by
law, for expenses of travel and such
other necessary subsistence as is com-
patible with this part for which no
Government payment or reimburse-
ment is made. However, this section
does not allow an employee or Com-
missioner to be reimbursed, or pay-
ment to be made on his or her behalf,
for excessive personal living expenses,
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gifts, entertainment, or other personal
benefits, nor does it allow an employee
to be reimbursed by a person for travel
on official business under agency
orders when reimbursement is pro-
scribed by Decision B-128527 of the
Comptroller General dated March 7,
1967 (46 Comp. Gen. 689).

§7.9 Outside employment or activities.

(a) A member of the Commission
shall not devote a substantial portion
of his or her time to any other busi-
ness, vocation, or employment. Any in-
dividual who is engaging substantially
in any other business, vocation, or em-
ployment at the time such individual
begins to serve as a member of the
Commission shall appropriately limit
such activity no later than 90 days
after beglnnmg to serve as such a
member.

(b) An employee shall not engage in -
outside employment that is not com-
patible with the full discharge of this
or her Government employment and
not in compliance with any labor-man-
agement agreement between the Fed-
eral Election Commission and a labor
organization. Incompatible outside em-
ployment or other activities include
but are not limited to:

(1) Outside employment or other ac-
tivities which would involve the viola-
tion of a Federal or State statute, local
ordinance, Executive Order, or regula-
tion to which the employee is subject;

(2) Outside employment or other ac-
tivities which would give rise to a real
or apparent conflict of interest situa-
tion even though no violation of a spe-
cific statutory provision was involved;

(3) Acceptance of a fee, compensa-
tion, gift, payment of expense, or any
other thing of monetary value in cir-
cumstances where acceptance may
result in, or create the appearance of,
a conflict of interest;

(4) Outside employment or other ac-
tivities that might bring discredit
upon the Government or Commission;

(5) Outside employment or other ac-
tivities that establish relationships or
property interests that may result in a
conflict between the employee’s pri-
vate interests and official duties;

(6) Outside employment or other ac-
tivities which would involve any con-
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tractor or- subcontractor connected
with any work performed -for the Com-
mission or would involve any person or
orga.mzatlon in a position to gain ad-
vantage in its dealings:with the Gov-
ernment through the employee’s exer-
cise of his or her official duties;

(1) Outside employment of other ac-

tivities that may be construed by the
public to be the official acts of the
Federal Election Commission. In any
.permissible outside employment, care
shall be taken to.ensure that names
and titles of employees are not used to
give the impression that the activity is
officially endorsed or approved by the
Commission or is part of the Commis-
sion’s activities;

(8) Outside employment or other ac-
tivities which would involve use.by an
employee of his or her official duty
time; use of official facilities, including

- office space, machines, or supplles at
any time; or use of the services of
other employees during thelr official
duty hours; )

(9) Outside employment, or other ac-
tivities which tend to impair the em-
ployee’s mental or physical capacities
to perform Comm1ss1on duties and re-
sponsibilities 1n an acceptable manner;
or

(10) Use of information obtained as
a result.of Government employment
which is not freely available to the
general public or would not be made
available upon request. However, writ-
ten' authorization for the use of any
such information may be given when
the Commission determlnes that such
use would be in the public interest.

(¢) An employee .shall not receive
any salary or anything of monetary
value from a private source as compen-
sation for his or her services to the
Government m v1olatlon of 18 U.S.C.
209. -

) Employees are encouraged to
engage in teaching, lecturing, and
writing that is not prohibited by law,

Executive Order 11222, or this part.-

However,, an .employee shall not,
either for or without compensation,
engage in teaching or writing that is
dependent on information obtained as
a result of his or her Commission em:
ployment, except when that informa-
tion has been made available to the

general publle or will be made avail-
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able on request, or when the Commis-
sion gives written authorization for
the use -of nonpublic information on
the basis that the use 1s in the public
interest.

(e) This section does not preclude an
individual from participation in the af-
fairs.of or acceptance of an award for
meritorious public ' contribution - ‘or
achievement given by a charitable; re-
ligious, professional, social, fraternal,
nonprofit . educational, recreational,
public service or civic organization. -

(f) An employee of the -Office of
General - Counsel who ' intends to
engage in outside employment shall
obtain the approval of the General
Counsel/Ethics Officer. All other em-
ployees who intend to engage in out-
side employment shall obtam ‘the ap-
proval of the Staff Director prior to
review and approval by the. Ethics Of-
ficer. The request shall- mclude the.
name of the person, group, or organi-
zation for whom the work is to be per-
formed, the nature of the services to
be rendered, the proposed hours ‘of
work, or approximate dates of employ-
ment, and the employee’s certification
as to whether the outsideé employment

(including teaching, writing or lectur-

ing) will dépend in any way on infor-
mation.obtained as a result of the em-
ployee’s official Government position.
The employee will receive notice of ap- -
proval or disapproval of any written
request in accordance with any .labor- .
management agreement between the
Commission and a labor organization.
A record of the approval shall be
placed in éach employee s off1c1al per-
sonnel folder. '

- §7.10 Financial interests.

(a)X1) A Commissioner or employee
shall not engage .in, directly. or indi- -
rectly, a financial transaction as a
result of, or primarily relying on, in-
formation obtained through his or her
Commission employment,

(2) A Commissioner or. employee
shall not have a direct or indirect fi--
nancial interest that conflicts substan-
tially, or appears to conflict substan-
tially, with his or her .Commission
duties and responsibilities, except in
cases where the Commissioner or em-
ployee makes full.disclosure, and the
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Commissioner or employee disqualifies
himself or herself from participating
in any decisions, approval, disapproval,
recommendation, the rendering of
advice, investigation, or otherwise in
any proceeding of the Commission in
which the financial interest is or ap-
pears to be affected. The filing of
public financial disclosure reports will
constitute full disclosure for all indi-
viduals who are required to file such
reports pursuant to the Ethics in Gov-
ernment Act. Until such time as the
extent, shape and form of confidential
financial disclosure reports required of
employees by the Ethics in Govern-
ment Act has been determined, full
disclosure by an employee will require
that that employee submit a written
statement to the Ethics Officer dis-
closing the particular financial inter-
est which conflicts substantially, or
appears to conflict substantially, with
the employee’s duties and responsibil-
ities.

(3) A Commissioner or employee
should disqualify himself or herself
from a proceeding in which his or her
impartiality might reasonably be ques-
tioned where the Commissioner or em-
ployee knows that he or she, or his or
her spouse, has an interest in the sub-
ject matter in controversy or is a party
- to the proceeding, or any other inter-
est that could be substantially affect-
ed by the outcome of the proceeding.

(b) This section does not preclude a
Commissioner or employee from
having a financial interest or engaging
in financial transactions to the same
extent as a private citizen not em-
ployed by the Government provided
that the activity is not prohibited by
law, Executive Order 11222, or Com-
mission regulations.

§17.11 Political and organization activity.

(a) Due to the Federal Election
Commission’s role in the political
process, the following restrictions on
political activities are required in addi-
tion to those imposed by the Hatch
Act (5 U.S.C. 7324 el seq.):

(1) No Commissioner or employee
should publicly support a candidate,
political party, or political committee
‘subject to the jurisdiction of the Com-
mission. No Commissioner or employ-
ee should work for a candidate, politi-
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cal party or political committee sub-
ject to the jurisdiction of the Commis-
sion. Commissioners and employees
should be aware that contributing to
candidates, political parties, or politi-
cal committees subject to the jurisdic-
tion of the Commission is likely to
result in a conflict of interest.

(2) No Commissioner or employee
shall display partisan buttons, badges
or other insignia on Commission prem-
ises.

(b) Special Government employees
are subject to the restrictions con-
tained in this section for the entire 24
hours of any day on ‘which the em-
ployee is on active duty status.

(c) Employees on leave, leave with-
out pay, or on furlough or terminal
leave, even though the employees’ res-
ignations have been accepted, are sub-
ject to the restrictions of this section.
A separated employee who . has re-
ceived a lump-sum payment for annual
leave, however, is not subject to the
restrictions during the period covered
by the lump-sum payment or thereaf-
ter, provided he or she does not return
to Federal employment during that
period. An employee is not permitted
to take a leave of absence to work with
a political candidate, committee, or or-
ganization or become a candidate for
office despite any understanding that
he or she will resign his or her posi-
tion if nominated or elected.

(d) An employee is accountable for
political activity by another person
acting as his or her agent or under the
employee’s direction or control if the
employee is thus accomplishing what
he or she may not lawfully do directly
and openly.

§7.12

Commissioners or employees who
are members of nongovernmental as-
sociations or organizations shall avoid
activities on behalf of those associa-
tions or organizations that are incom-
patible with their official governmen-
tal positions.

Membership in associations.

§7.13 Use of Governm'ent proﬁerty.
A Commission or employee shall not

.directly or indirectly use, or allow the

use of, Government property of any
kind, including property leased to the
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Government for. other: than officially
approved activities. Commissioners
and employees have a positive duty to
protect and conserve Government
including equipment, sup-
plies, and other property entrusted or
1ssued to h1m or her

§7 14 Prohlbltlon agamst making com-

plaints and mvestlgatlons public.

(a) Comm1ss1on employees are
warned that they are subject to crimi-
nal penalties if they discuss or other-
. wise make public any matters pertain-
ing to a complaint or investigation
under 2 U.S.C. 437g, without the writ-
ten permission .of the person com-
plained against or being investigated.
Such’ communications are prohlblted
by 2 U.S.C. 43Tg(aX(12)(A)..,

(b) 2 U.S.C. 437g(a.)(12)(B) Drov1des
as follows: “Any member or employee
of .the Commission or any other
person, who violates ‘the provisions of
subparagraph (A) shall be fined not
more than $2,000. Any such member,
employee, or other person who know-
ingly and willfully violates this subsec-
tion shall be fined .not more than
- $5,000.” -

B 715" Ex parte communications.

»In-order to avoid the possibility of -

prejudice, real or apparent, to the
public interest in enforcement actions
pending before the Commission pursu-
ant to 2 U.S.C. 437g(A) (1) or (2):

(a) Except to the extent required for
the disposition of ex parte matters as
required by law (as, for example,
during the normal course of an investi-
gation or a conciliation effort),..no
Commissioner or employee involved in

the decisional process shall make or-

entertain any ex - parte communica-
tions. = .-

(b) The prohlbltlon of th1s section
‘shall apply from the time a complaint
is filed with the Commission pursuant
to-2 U.S.C. 43T(a)1) or from the time
that the Commission K determines. on
the basis of information ascertained in
the normal course of’ its supervisory

responsibilities. that it has reason to:

believe that a.violation has occurred
or- may occur pursuant to 2. U.S.C.
437g(a)(2), and shall remain in force
until the Commission' has concluded

§7.16

all action with respect to the enforce-
ment matter in question.

(¢) Any written communication pro-
hibited by paragraph (a) of this sec-
tion shall be delivered to the Ethics.
Officer of the Commission who shall

place the communication in the file of

the case.

) A Comm1ss1oner or employee,
other than the employee assigned to
the case, involved in handling enforce-
ment actions who receives an oral
offer or any communication concern-
ing any -enforcément action pending
before the Commission .as described in
paragraph (a) of this section shall de-
cline to listen to such communication.
If unsuccessful in preventing the com-
munication, the Commissioner or em-
ployee shall advise the person making
the communication that he or she will
not consider the communication and
shall prepare a statement setting forth
the substance and  circumstances of
the communication within 48 hours of
receipt of the communication and
shall deliver the statement to the
Ethics Officer for placing in the file in
the manner set forth in paragraph (c)
of this section. ..’

§7.16 Miscellaneous statutory provisions.

Each 'employee shall acquaint him-
self or herself with each statute that

relates to his or her ethical and other

conduct as an employee of the Com-
mission and of the Government. In
particular, the attention of employees
is directed to the following statutory
provisions: .

(a) Chapter. 11 of title 18,: Umted
States Code, relating to bribery, graft,
and conflicts of interest, as 'appropri-
ate to the employees concerned.

(b) The prohibition of 18 U.S.C. 1913
against lobbying with appropriated.
funds. -

(c) The prohlbltlons of 5 U.S.C. 7311
and 18 U.S.C. 1918 agamst disloyalty

‘and striking.

(d) The prohlbltlon of 50 U S C. 784
against the employment of a member
of a Communist orgamzatlon

(e) The prohibitions against (1) the
disclosure of classified. information
under 18 U.S.C. 798 and 50 U.S.C. 782
and (2) the disclosure of confidential
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business information under 18 U.S.C.
1905.

(f) The provisions of 5 U.S.C. 7352
relating to the habitual use of intoxi-
cants to excess.

(g) The prohibition of 31 U.S.C.

638a(c) against the misuse of a Gov--

ernment vehicle.

(h) The prohibition of 18 U.S.C. 1719
against the misuse of the franking
privilege.

(i) The prohibition of 18 U.S.C. 1917
against the use of deceit in an exami-
nation or personnel action in connec-
tion with Government employment.

(j) The prohibition of 18 U.S.C. 1001
against fraud or false statements in a
Government matter.

(k) The prohibition of 18 U.S.C. 2071
against mutilating or destroying a
public record.

(1) The prohibition of 18 U.S.C. 508
against counterfeiting and forging
transportion requests.

(m) The prohibitions against

(1) Embezzlement of Government
money or property under 18 U.S.C.
641;

(2) Failing to account for public
money under 18 U.S.C. 643; and

(3) Embezzlement of the money or
property of another person in the pos-
session of an employee by reason of
his or her employment under 18 U.S.C
654.

(n) The prohibition of 18 U.S.C. 285
against unauthorized use of docu-
ments relating to claims from or by
the Government.

(o) The prohibitions against political
activities in subchapter III of chapter
73 of title 5, United States Code, and
18 U.S.C 602, 603, 607, and 608.

(p) The prohibition of 18 U.S.C. 219
against an employee acting as the
agent of a foreign principal registered
under the Foreign Agents Registration
Act.

(q) The prohibition of 18 U.S.C. 207
against certain activities of departing
and former employees. ’

(r) The prohibition of 18 U.S.C. 208
against certain acts affecting a person-
al financial interest.
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Subpart C—Conduct and Responsibil-
ities of Special Commission Em-
ployees

§7.17 Use of Commis;ion employment.

A special Commission employee
shall not use his or her Commission
employment for a purpose that is, or
gives the appearance of being, moti-
vated by a desire for unlawful private
gain for himself or herself, or for an-
other person, particularly one with
whom the employee has family, busi-
ness or financial ties.

§7.18 Use of inside information.

(a) A special Commission employee
shall not use inside information ob-
tained as a result of his or her Com-
mission employment for unlawful pri-
vate gain for himself or herself, or for
another person, either by direct action
on the employee’s part or by counsel,
recommendation, or suggestion to an-
other person, particularly one with
whom the employee has family, busi-
ness, or financial ties. For the purpose
of this section, inside information
means information obtained under
Commission authority which has not
become part of the body of public in-
formation.

(b) A special Commission employee
may teach, lecture, or write in a
manner consistent with 11 CFR 7.9%(d)
and (e).

§7.19 Coercion.

A special Commission employee
shall not use his or her Commission
employment to coerce, or give the ap-
pearance of coercing, a person to pro-
vide unlawful financial benefit to him-
self or herself or to another person,
particularly one with whom the em-
ployee has family, business, or finan-
cial ties.

§7.20- Gifts, entertainment, and favors.

Except as provided at 11 CFR 7.8(b),
a special Commission employee, while
s0 employed or in connection with his
or her employment, shall not receive
or solicit from a person having busi-
ness with the Commission anything of
value such as a gift, gratuity, loan, en-
tertainment, or favor for himself or
herself, or for another person, particu:
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larly one with whom the employee has
‘family, business, or financial ties. :

§17.21 Miscellaneous statutory provisions.
Each special Commission employee
shall acquaint hlmself or herself with
each statute that.relates to his or her
ethical or otheér conduct as a special
Comm1ssion employee. Particular at-
tention should be directed to the stat-
utory provisions listed in 11 CFR 7 .16.

“Subpart D—Post Employment Conflict
of iInterest: Procedures for Ad-
ministrative’ 'Enforcement-
ceedings -

§17. 22 Scope.

. The following are procedures to be
followed by the Federal Election Com-

mission in investigating and adminis-

tratively correcting violations of the
post employment conflict ‘of interest
provisions contained in 18 U.S.C. 207
(a), (b), and (c), which' restrict’ activi-
ties of former employees,' including
former special Commission ' employees,
which might give the appearance of
undue benefit based on prior Commis-
sion’ employment . and
Where appropriate for purposes - of
this subpart, former special Commis-
- sion, employee.shall be defined<in ac-
cordance w1th 18 U S. C 207(c)(1)

§7.23 lnltlatlon of mvestlgatlon

“(a) Filing of complaint. (1) Any
person who believes a former employ-
ee has violated the post employment
conflict of interest provisions of 18
U.S:C. 207 (a), (b), or (c), or 5 CFR
_ part 737 may file a signed complaint
with the Ethics Officer.

'(2) The Ethics Officer, within five"

days after receipt of the complaint,
shall send a copy of the complaint by
certified mail to the former employee
.named in the complaint. The former
employee may, within ten days after
receipt of the complaint, submit any
written legal or factual materials he or
she believes demonstrate that the
complaint should be dismissed on its
face. .

(b) Review of complamt (1) The
Ethics Officer will review the com-
-plaint and any materials submitted by
the former employee, and will prepare

Pro-:

affiliation..
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a report to- the Commission  recom-
mending whether the .complaint.
should be investigated .or should be
dismissed onits face. . '
(2) If the Commission, by an afflrm
ative vote of four members, finds that’
the complaint appears to be substanti-
ated, it may order an investigation of -
the allegations made in the complaint.
(i) Except a$' may be.required to co-
ordinate with the Department of Jus-
tice -under- 11-CFR 7.23(b)(2)(iii) any
investigation conducted:under this sec-
tion shall be kept confidential until
such time as:the Commission has de-
termined. whether there is reasonable
cause to believe a violation has oc-

_curred.

(ii) The. Ethics Officer shall notify
the Director of the Office of Govern-

.ment Ethics and the Criminal Division

of the Department of Justice of the
Commission’s finding that the com-
plaint has ‘merit.. The notification-
shall contain a copy of the complaint,
any materials submitted by the former

- employee, -the Ethics Officer’s: report,
. and the certlflca.tlon of ‘the Comm1s--

sion's action.

(iii> The Comm1ss1on will coordmate
any investigation or administrative
action with the Department of Justice
to avoid prejudicing criminal proceed-
ings, unless the Department of Justice
notifies the Commission that it does
not intend to initiate criminal proceed-
ings. -

(3) If the Commission finds the com-
plaint to be unfounded, no investiga-
tion will be conducted and both the
complainant and the former employee
will be notified by the Ethics Officer

vof the Commission’s finding.

§7.24 Conduct of preliminary mvestlga-
© tion. .

(a) Ethics Officer’s responsibility.
Upon a finding under 11 CFR
7.23(bX(2) that a complaint appears to
be substantiated, the Ethics Officer
shall conduct an investigation into the
allegations of the complaint.

(b) Opportunity to respond. “The
former employee will be sent a copy of
the Ethics Officer’s - report and will be
given an oppprtumty to respond in
writing and under oath to:the allega-
tions made in the complaint and -the
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findings . made in the report. The
former empoloyee may provide any
written legal or factual materials he or
she believes demonstrate that no viola-
tion has occurred. Such response must
be received by the Commission: within
20 days after the former employee’s
receipt of the Ethics Officer’s report,
unless an extension is authorized in
writing by the Ethics Officer.

(¢) Representation by counsel. The
former employee may be represented
by counsel during the investigation.
Such counsel shall notify the Ethics
Officer in writing that he or she is
representing the former employee.
Thereafter, all communications be-
tween the Commission staff and the
former employee relating to the inves-
tigation shall be made to the former
employee’s counsel.

(d) Report to the Commission. Upon
completion of the investigation, the
Ethics Officer shall prepare a report
to the Commission, including any ma-
terials provided by the former employ-
ee. The report shall recommend
whether there is reasonable cause to
believe the respondent has violated 18
U.S.C. 207(a), (b), or (c).

§7.25 Initiation of administrative discipli-
nary proceeding.

(a) Commission review of report.
The Commission shall review the
Ethics Officer’s investigative report in
Executive Session.

(b) Reasonable cause to believe find-
ing. If the Commission, by an affirma-
tive vote of four members, determines
there is reasonable cause to believe a
violation has occurred, it shall initiate
an administrative disciplinary proceed-
ing by providing the former employee
with the notice defined in 11 CFR
T7.26.

(c) No reasonable cause to believe
finding. If the Commission determines
that there is no reasonable cause to
believe a violation has occurred, it will
close its file on the matter and take no
further action. The Commission shall
notify the Director of the Office of
Government Ethics, the Criminal Divi-
sion of the Department of Justice, the
complainant, and the former employee
of its determination. Included in this
notification will be a statement of rea-
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sons for the Commlsslon s determina-
tion.

§17.26 Notice to former employee.

(a) Notice requirement. After a rea-
sonable -cause to believe finding the
Ethics Officer shall provide the
former Commission employee with
adequate notice of an intention to in-
stitute a disciplinary proceeding and
an opportunity to request a hearing.

(b) Contents. The notice required
under this section shall contain:

(1) A statement of the allegations
(and the basis thereof);

(2) Notification of the rlght to re-
quest a hearing;

(3) An explanation of the method by
which a hearing may be requested as
set forth at 11 CFR 7.26(c); and

(4) A copy of -the post-employment
regulations.

(¢c) Request for hearing. (1) A former
employee who has received a notice
under this section must notify the
Commission with ten days after re-
ceipt of such notice by certified mail
of his or her desire for a hearing. The
request for a hearing should include
the following information:

(i) The former employee’s daytime
telephone number;

.(ii) The name, address, and tele-
phone number of the former employ-
ee’s counsel, if he or she intends to be
represented by counsel; and

(iii) At least three dates and times at
which the former employee ‘will be
available for a hearing.

(2) If a written request from the
former employee is not received by the
Ethics Officer within the stated time
period, the right to a hearing shall be
waived and the examiner (See 11 CFR
7.27) shall consider the evidence and
make a decision.

§17.27 Hearing examiner designation and
qualifications.

(a) Designation. If the Commission
decides by an affirmative vote of four
of its members to hold a hearing, the
Ethics Officer shall designate an indi-
vidual to serve as examiner at the ad-
ministrative disciplinary hearing. In
the absence of a hearing, the Ethics
Officer shall designate an examiner to
consider the written evidence 'and
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make -a decision. (See *'11 CFR
7.26(bX(2)). The iridividual designated

as ‘examiner shall have the qualifica-

tions set- forth in paragra.ph (b) of thls
section. -

(b) Qualzfzcatzons. ( 1) An examlner'

shall be '1mpartla;l No individual who

has participated in a.ny manner in the

decision’ to initiate the- -proceeding may

serve as afl examiner in those proceed-'

. ings.- Therefore; the following persons
may not be désignated as an examlner
(i)’A Commissioner,
(ii) The Ethics Officer, or’

(iii) Any Commission employee who

has participated in the preliminary in-
vestigation of the complaint. -

(2) The examiner shall be an- attor-
ney: at the Assistant General Counsel
level or hlgher

§ 7 28 Hearmg date

(a) Setting of date by examiner. ‘The
examiner shall set the-hearing at a
reasonable time, date, and pla.ce

(b) Considerations. Whenever prac-
ticable, the examiner shall’ choose a

time and date from the list submltted_
by the former employee in the request ]
- for a hearing. In setting’ a hearing:

da.te, the examiner shall give due
regard to the former employee S, need
for:. - -

(1) Adequate time to prepare a de-_

fense properly, and -

(2) An expeditious: resolutlon of alle-
gations that may. be damaglng to hls
or her' reputatlon

§ 7. 29 Hearmg rlg'hts of formeér employee B

"A hearing  conducted under these .
_bprocedures shall afford. the former ‘em-

ployee the following rights: *

(a) To represent oneself or to'be’ rep-
resented by counsel,

‘(b) To introduce and examine wit-
nesses and to submit physical evi-

. dence,

(c) To confront and cross-examine
adverse witnesses,

(d) To present oral argument and

(e) To request a transcript of the re-
cording of proceedings. The requester
will be charged according to the fee
schedule set out at 11 CFR 5.6.

+§17.30 Hearing procedures.

(a) Witness lists. (1) No later than 10
days prior to the hearing date, the

in.

§7.30

Ethics Officer will-provide the formeér:
employee  with ‘a list ‘0f ‘the witnesses
the Commission intends to iritroduce.

The list shall include the name and
position ‘of ‘each w1tness and- the
aspect: of the allegation upon’which
the witness is expected to testify. If no-
witneésses are ‘to ‘be calléd, the former

.employee shall be so notified.

(2) No later-thian 5 days prlor to the’
hearing .date, the. former employee
shall'provide the"Ethics Officer with a-
list of -witnesses he or she intends: to
introduce. The list shall include the
name and position of ‘each witness and
the aspect -.of the  allegation -upon
which.the witness is expected to, testi-.
fy. If. no witnesses are to be called,-the
Ethics Officer shall be so notified.

(3) Copies, of. the witness lists shall
be given to the examiner by the Ethlcs
Officer. .

~(b) Representatzon (1) The Comm1s-

sion shall be. represented at, the hear--
ing by the, Ethlcs Officer or- h1s or her
des1gnee - L, c

(2) The former employee ma.y repre-
sent himself or herself or ‘may be rep-
resented by counsel.

(¢) Burden of proof. The burden of
proof shall be on the Commission

-which must establlsh substa.ntlal evi-

dence of a violation. 4
«d) Conduct of hearmg ( 1) The fol-

. lowmg items .will be. 1ntroduced by the

Commission and w1ll be made part of ’
the hearing record: * ; T

. (i) The complalnt .

(ii) The notlflcatlon sent to the
former employee under 11 CFR 7. 27

(iii) The former’ employee S response
to the notiflcatlon, and -

>(v) If the Commission so chooses a
brief or memorandum of law. ~ °

(2) The former employee will - then
be given an opportunity to submit a
brief or memorandum of law to be in-
cluded in the hearing record. .

(3) The Commission shall introduce
its witnesses and evidence first. At the
close of the Commission’s examination
of each witness, the former employee
will be given an opportunity to cross-

- examine the witness.

(4) The former employee w1ll
present his or her witnesses and evi-
dence at the close of the Commission’s
presentation. At. the close of the
former’ employee’s -examination of
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each witness, the Commission shall be
given an opportunity to cross-examine
each witness.

(5) After the former employee has
completed his or her presentation,
both parties will be given an opportu-
nity for oral argument with the Com-
mission making its arguments first.
Time shall be offered during the oral
argument for Commission rebuttal.

(6) Decisions as to the admissibility
of evidence or testimony shall be made
under the Federal Rules of Evidence.

§17.31 Examiner’s decision.

(a) Initial determination. No later
than 15 days after the close of the
hearing, the examiner shall make a
determination exclusively on matters
of record in the proceeding.

(b) Form of determination. The ex-
aminer’s determination shall set forth
all findings of fact and conclusions of
law relevant to the matters at issue.

(c) Copies. The examiner shall pro-
vide copies of his or her determination
to the former employee, the complain-
ant, the Ethics Officer, and the Com-
mission. )

§7.32 Appeal.

(a) Right of appeal. Within ten days
after receipt by certified mail of the
examiner’s decision, either party may
appeal such decision to the members
of the Commission by filing a notice of
appeal with the Chairman.

(b) Notice of appeal. The notice of
appeal shall be accompanied by a
memorandum setting forth the legal
and factual reasons why the examin-
er’s decision should be reversed or
modified.
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(c) Commission review of appeal.
The Commission, by an affirmative
vote of four members, may affirm,
modify, or reverse the examiner’s deci-
sion. The Commission’s decision shall
be based solely on the hearing record
or those portions thereof cited by the
parties to limit the issues.

(d) Commission statement on
appeal. If the Commission modifies or
reverses the initial decision, it shall
specify such findings of -fact or conclu-
sions of law as are different from
those of the examiner. )

§7.33 Administrative sanctions.

The Commission may take appropri-
ate disciplinary action in the case of
any individual who is found in viola-
tion of 18 U.S.C. 207 (a), (b), or (¢)
after a final administrative hearing, or
in the absence of a hearing, after ade-
quate notice such as by:

(a) Prohibiting the individual from
making, on behalf of any person
(except the United States), any formal
or informal appearance before, or,
with the intent to influence, any oral
or written communication to the Com-
mission on any matter of business for
a period not to exceed five years,
which may be accomplished by direct-
ing agency employees to refuse to par-
ticipate in any such appearance or to
accept any such communication;

(b) Issuing a letter of reprimand;

(c) Issuing a letter of admonishment,;

(d) Prohibiting a former employee
from making formal or informal ap-
pearances or communications in con-
nection with a particular matter or on
behalf of a particular party.

(e) Taking other appropriate disci-
plinary action. ’
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PART loo—scops AND Dsrmmons
A (2usc 431) e

Sec. '+ ..

100.1 Scope.

100.2 Election (2 U.S.C: 431(1))

100.3 Candidate (2 U.S.C. 431(2)).

100.4 Federal office (2 U.S.C. 431(3)).

100.5 Political committee (2 U S.C. 431 4),
(5), (6)). :

100.6 Connected organizatlon
431(M)).

100.7 Contribution (2 U.S.C. 431(8)).

100.8 Expenditure (2 U.S.C. 431(9)).

100.9 Commission (2 U.S.C. 431(10)).

100.10 Person (2 U.S.C. 431(11)).

100.11 State (2 U.S.C. 431(12)).

100.12 Identification (2'U.S.C. 431¢13).

100.13 National committee (2 US.C
- 431(14)). :

100 14 State committee, “subordinate com-
mittee (2 U.S.C. 431(15)). .

- 100.15" Political party (2 U.S.C. 431(16)).

100.16 Independent expenditure (2 U.S. C

431(17)).

(2 U.s.C.

100.17 Clearly identified (2 U. S C. 431(18)) )

100.18 Act (2 U.S.C. 431(19))."

100.19 File, filed or filing (2 U S C. 434(8.))

100.20 . Occupation (2 U.S.C. 431(13)).

100.21 . Employer (2 U.S.C. 431(13)).
AUTHORITY 2 US C. 431, 438(a)(8).

Source: 45 FR 15094, Mar. 7, 1980, unless
otherwise noted. . .

§100.1 Scope.

This subchapter' is issued by the
Federal Election Commission to imple-
ment the Federal Election Campaign
. Act of 1971 (Pub. L. 92-225), as amend-

ed by Pub. L. 93-443, Pub. L. 94- 2_83‘

Pub. L. 95-216, and Pub. L: 96- 1817.

§.100.2 Election (2 U.S.C. 431(1)). -

(@) Electwn means the process by
whlch individuals, whether opposed or
unopposed,” seek nomination for elec:
tion, or election, to Federal office. The
specific types ()f elections, ‘as set forth

at 11 CFR 100.2(b), (¢), (d), (e} and (f) '

are included in this definition.

(b)Y General election. A general elec- -

tion is an election which meets elther
-of the following conditions: = ' '
"¢1) 'An election held’ in even num-

bered years on -the Tuesda.y following'

the first Monday in- November 1s a
general election.

-(2):An-election which is held to flll a

vacancy-in a Federal office (i.e., a spe-

§ 100.2

SUBCHAPTEIR A—GENERAL .

cial election) a.nd w,hich, is intended to
result in the final selection of a single
individual to the office at- stake is a
general election. See 11 CFR 100.2(f).
(¢) Primary election. A -primary elec-

- tion is an election which meets one~o‘f

the following conditions:

(1) An election which is held prior-to
a general election, as a dlrect result of
which candidates are nommated in ac-
cordance with applicable State law, for'
election to Federal office in a subse-
quent election is a primary election.

(2) An election which is held for the
expression of a preference for the
nomination of persons for election to
the office of President of the United
States is a primary election.

(3) An election which is held to elect
delegates to a national nominating
convention is a primary election.

(4) "'With respect to individuals seek-
ing federal office as independent can-
didates, or without nomination by a
major party (as defined in 26 U.S.C.
9002(6)), the primary election .is con-
sidered to occur on one of the follow--
ing dates, at the ch01ce ‘of the candi-
date:

(i) The day prescrlbed by appllca.ble
State law as the last day to qualify for
a position on the -general "election
ballot ‘may be designated as the pri-
mary election for such candidate.

(ii) The date of the last'major party
primary election, caucus, or conven-
tion in that State may be desighated
as the pnma.ry election for such candi-
da.te . ’

(i) In the case of non-major pa.rtles,
the date of -the nommation by that
party may be designated: as the pri-
mary election for such candidate.

(5) With respect to any major party -
candidate (as defined at 26 U.S.C.
9002(6)) who is unopposed for nomina-
tion within: his or her own party, and
who is .certified to.appear as that
party’s nominee in the general elec-
tion for the office sought, the primary
election is considered to have occurred
on the date on which the primary elec-

tion was held by the ca.ndlda.te s pa.rty,

in-that State.
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(d) Runoff election. Runoff election
means the election which meets either
of the following conditions:

(1) The election held after a primary
election, and prescribed by applicable
State law as the means for deciding
which candidate(s) should be certified
as a nominee for the Federal office
sought, is a runoff election.

(2) The election held after a general
election and prescribed by applicable
State law as the means for deciding
which candidate should be certified as
an officeholder elect, is a runoff elec-
tion.

(e) Caucus or Convention. A caucus
or convention of a political party is an
election if the caucus or convention
has the authority to select a nominee
for federal office on behalf of that
party.

(f) Special election. Special election
means an election which is held to fill
a vacancy in a Federal office. A special
election may be a primary, general, or
runoff election, as defined at 11 CFR
100.2(b), (c) and (d).

§100.3 Candidate (2 U.S.C. 431(2)).

(a) Definition. Candidate means an
individual who seeks nomination for
election, or election, to federal office.
An individual becomes a candidate for
Federal office whenever any of the
following events occur:

(1) The individual has received con-

tributions aggregating in excess of

$5,000 or made expenditures aggregat-
ing in excess of $5,000.

(2) The individual has given his or
her consent to another person to re-
ceive contributions or make expendi-
tures on behalf of that individual and
such person has received contributions
aggregating in excess of $5,000 or
made expenditures aggregating in
excess of $5,000.

(3) After written notification by the
Commission that any other person has
received contributions aggregating in
excess of $5,000 or made expenditures
aggregating in excess of $5,000 on the
individual’s behalf, the individual fails
to disavow such activity by letter to
the Commission within 30 days of re-
ceipt of the notification.

(4) The aggregate of contributions
received under 11 CFR 100.3(a) (1),
(2), and (3), in any combination there-
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of, exceeds $5,000, or the aggregate of
expenditures made under 11 CFR
100.3(a) (1), (2), and (3), in any combi-
nation thereof, exceeds $5,000.

(b) Election cycle. For purposes of
determining whether an individual is a
candidate under this section, contribu-
tions or expenditures shall be aggre-
gated on an election cycle basis. An
election cycle shall begin on the first
day following the date of the previous
general election for the office or seat
which the candidate seeks, unless con-
tributions or expenditures are desig-
nated for another election cycle. For
an individual who receives contribu-
tions or makes expenditures designat-
ed for another election cycle, the elec-
tion cycle shall begin at the time such
individual, or any other person acting
on the individual’s behalf, first re-
ceives contributions or makes expendi-
tures in connection with the designat-
ed election. The election cycle shall
end on the date on which the general
election for the office or seat that the
individual seeks is held.

§100.4 Federal office (2 U.S.C. 431(3)).

Federal office means the office of
President or Vice President of the
United States, Senator or Representa-
tive in, or Delegate or Resident Com-
missioner to, the Congress of the
United States.

§100.5 Political committee (2 U.S.C. 431
(4), (5), (6)).

Political committee’ means any
group meeting one of the following
conditions:

(a) Except as provided in 11 CFR
100.5(b), (¢) and (d), any committee,
club, association, or other group of
persons which receives contributions
aggregating in excess of $1,000 or

. which makes expenditures aggregating

in excess of $1,000 during a calendar
year is a political committee,

(b) Any separate segregated fund es-
tablished under 2 U.S.C. 441b(b)(2)X(C)
is a political committee.

(¢c) Any local committee of a political
party is a political committee if: it re-
ceives contributions aggregating in
excess of $5,000 during a calendar
year; it makes payments exempted
from the definition of contribution,
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under 11 'CFR 100.7(bX(9),
(17, and expenditure, undér 11° CFR
100.8(b)(10), (16) and (18), which pay-
ments aggregate in ‘excess of  $5,000
during a. calendar -year; or it makes
contributions aggregating in excess of
$1,000 or makes expenditures aggre-
gating in excess of $1 000 durmg a. cal-
endar year..

(15) ‘and’

§ 100.5

‘ter with the Comrhission pursuant to

11-CFR part 102 and report its re-
ceipts and disbursements in accord-
ance with 11 CFR part 104..(See defi-
nition of delegate at 11 CFR
110.14(bX(1).) :

(f) A political comm1ttee is elther an

" authorized committee or ‘an unauthor-

(d) "An 1nd1v1duals princmal cam-'

paign. -committee or - authorized
committee(s) becomes a political
committee(s) when that.individual be-

comes a candidate pursua.nt to 11 CFR‘

100.3.

(e). The followmg are examples of

political committees: -

(1) Principal campaign commzttee
Principal campaign. commitliee means
a . political committee ‘designated and

authorized by a candidate pursuant to-

11 CFR 101.1 and 102.1;

(2). - Single. candidate committee.
Single candidate. committee means a
political committee other than a.prin-
cipal ca.mpa.lgn committee which
makes or receives contributions. or
makes expenditures:on behalf of only
one candidate.

3) Multi- candzdate . commzttee.
Multi-candidate committee means a
political committee which (i) has-been
registered with the Commission, Clerk
of the House or Secretary of the
Senate for at least 6 months;. (ii) has
received -contributions for Federal
elections from more than 50 persons;

and (iii) (except for any State political

party organization) has made contri-

butlons to 5 or- more Federal candi--

dates.

4) Party commzttee Party commit-.

tee means a political committee ‘which

represents a political party and is part’

of the official party structure at. the
natlonal State, or local level,
(5). Delegate commiittee. A delega.te

pendltures for the sole purpose of: in-
fluencing the selection of one or more
delegates to a_ national nomlnatmg
convention. The term delegate com-
mittee includes a group of delegates, a

supporting delegates. A delegate com-
mittee that qualifies as a political cqm-
mittee under 11 CFR 100.5 must regis-

comm1ttee is a group of persons that
receives, contrlbutlons or makes ex--v

group of 1nd1v1dua.ls seekmg selectlon:‘
as delegates and 4 group of 1nd1v1duals

ized committee. . :

(1) Authorized . commzttee An au-
thorized commiltee means the princi-.
pal campaign committee or any other
political committee. authorized by a
candidate:under 11 CFR 102.13 to re-
ceive contributions or-make expendi-
tures on behalf of such candidate, or
which has not been disavowed pursu-
ant to 11 CFR 100:3(a)(3).: .

(2) Unauthonzed committee.. An un-
authorized committee is a pohtlcal
committee which has not been author-,
ized in wrlting by a candidate to solicit
or receive contributions or make ex-
pendltures on behalf of such candi-.
date, or.which has been. disavowed.
pursuant to 11 CFR. 100.3(ax3). . .

(g) Affiliated committee. (1) All au-
thorized committees of the same can-
didate for the same electlon to Federal
office are affiliated.

(2) All comm1ttees (mcludmg a sepa-
rate segregated fund, see 11 CFR part.
114) established, financed, maintained
or controlled by the same corporatlon,._
labor organization, person, or group of
persons, including any parent, subsidi-
ary, branch, division, department or
local unit thereof, are affiliated. Local
unit may include, in appropriate ¢ases,
a franchisee, licensee, or State or re-'
gional association. ,

(3) Affiliated comm1ttees sharmg ‘a
single contribution limitation under
paragraph (g)2) of - this sectlon in-
clude all of the committees. estab-
lished, financed, mamta.med or con:
trolled by—

)’ A single corpora.tlon a.nd/or 1ts :
subsidiaries;

(ii)-A single national or: mternatlonal
union- and/or its loeal umons or other'
subordinate organizations;

(iii) An organization of'national or
international unions' and/or all 'its
State and local central bodies; o

(iv) A membership organization,
(other ~than political party commit- -
tees, 'see 11 CFR 110.3(b)) including °
trade or professional aSsociations; see
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11 CFR 114.8(a), and/or related State
and local entities of that organization
or group; or

(v) The same person or group of per-
sons.

(4)(i) The Commission may examine
the relationship between organizations
that sponsor committees, between the
committees themselves, or between
one sponsoring organization and a
committee established by another or-
ganization to determine whether com-
mittees are affiliated.

(ii) In determining whether commit-
tees not described in paragraphs (gX3)
(i)-(iv) of this section are affiliated,
the Commission will consider the cir-
cumstantial factors described in para-
graphs (g)(4)(ii) (A) through (J) of
this section. The Commission will ex-
amine these factors in the context of
the overall relationship between com-
mittees or sponsoring organizations to
determine whether the presence of
any factor or factors is evidence of one
committee or organization having
been established, financed, maintained
or controlled by another committee or
sponsoring organization. Such factors
include, but are not limited to:

(A) Whether a sponsoring organiza-
tion owns controlling interest in the
voting stock or securities of the spon-
soring organization of another com-
mittee;

(B) Whether a sponsoring organiza-

tion or committee has the authority or

ability to direct or participate in the
governance of another sponsoring or-
ganization or committee through pro-
visions of constitutions, bylaws, con-
tracts, or other rules, or through
formal or informal practices or proce-
dures;

(C) Whether a sponsoring organiza-
tion or committee has the authority or
ability to hire, appoint, demote or oth-
erwise control the officers, or other
decisionmaking employees or members
of another sponsoring organization or
committee;

(D) Whether a sponsoring organiza-
tion or committee has a common or
overlapping membership with another
sponsoring organization or committee
which indicates a formal or ongoing
relationship between the sponsoring
organizations or committees;
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(E) Whether a sponsoring organiza-
tion or committee has common or
overlapping officers or employees with
another sponsoring organization or
committee which indicates a formal or
ongoing relationship between the
sponsoring organizations or commit-
tees;

(F') Whether a sponsoring organiza-

‘tion or committee has any members,

officers or employees who were mem-
bers, officers or employees of another
sponsoring organization or committee
which indicates a formal or ongoing
relationship between the sponsoring
organizations or committees, or which
indicates the creation of a successor
entity;

(G) Whether a sponsoring organiza-
tion or committee provides funds or
goods in a significant amount or on an
ongoing basis to another sponsoring
organization or committee, such as
through direct or indirect payments
for administrative, fundraising, or
other costs, but not including the
transfer to a committee of its allocated
share of proceeds jointly raised pursu-
ant to 11 CFR 102.17;

(H) Whether a sponsoring organiza-
tion or committee causes or arranges
for funds in a significant amount or on
an ongoing basis to be provided to an-
other sponsoring organization or com-
mittee, but not including the transfer
to a committee of its allocated share
of proceeds jointly raised pursuant to
11 CFR 102.17;

(I) Whether a sponsoring organiza-
tion or committee or its agent had an
active or significant role in the forma-
tion of ‘another sponsoring organiza-
tion or committee; and

(J) Whether the sponsoring organi-
zations or committees have similar
patterns of contributions or contribu-
tors which indicates a formal or ongo-
ing relationship between the sponsor-
ing organizations or committees.

[45 FR 15094, Mar. 7, 1980, as amended at
45 FR 34867, May 23, 1980; 52 FR 35534,
Sept. 22, 1987; 54 FR 34108, Aug. 17, 1989;
54 FR 48580, Nov. 24, 1989]

§100.6 Connected organization (2 U.S.C.
431(7)).

(a) Connected organization means
any organization which is not a politi-
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cal committee but which directly or in-
directly establishes, administers, or fi-
nancially supports a political commit-
- tee. A connected organization may be
a corporation (including a corporation
without capital stock), a .labor organi-
zation, a membership organization, a
cooperative or-a trade association.
(b) For purposes of 11 CFR 100:6, or-
ganizations which are-members-of the
entity (such as corporate members of

a trade association) which establishes,.

administers, or .financially supports a
political committee are not organiza-
tions which directly or indirectly es-
tablish, administer or financially sup-
port that political committee.

(¢) For purposes of 11 CFR 100.6,
the term financtally supports does not
include contributions to the political
committee, but does include the pay-
ment of establishment, a.dmmlstratlon
and solicitation costs of such comm1t-
tee. .

§100.7" Contnbutlon (2 U.S.C. 431(8)).

. (a) The term contribution mcludes
the following payments, services or
other things of value:.

(1) A gift, subscription, loan (except
for a loan made in accordance with 11

CFR 100.7(b)(11)), advance, or deposit

of money. or anything of value made
by any person for the purposeé of influ-
encing any .election for Federal office
isa contnbutlon )
(i) For purposes. of .1 " CFR
100.7(a)(1), the term loan includes a
_guarantee, endorsement,
other form of security.

(A) A loan which exceeds the contri-

bution hmltatlons of 2 U.S.C. 441a and
11 CFR part-110 shall be unlawful
whether or not it is repaid.

(B) A loan is a contribution at the

time it is made and is a contrlbutlon to

the extent that it remains unpaid. The
aggregate amount, loaned to a candi-
date or committee by a contributor,
when added - to other 'contributions
‘from that individual to’ that candidate
_or committee, shall' not excéed the
contribution limitations'set forth at 11
CFR part 110. A loan, to the extent it
is repaid, is no longer a contribution.
(C) Except as provided in-(D), a loan
is a contribution.by each endorser:or
guarantor. Each endorser or guarantor

shall be deemed to- have contributed’
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that portion of the total amount of
the loan for which he or she agreed to
be liable in a written-agreement. Any
reduction in the unpaid balance of the
loan shall reduce proportionately the
amount endorsed or guaranteed by
each endorser or guarantor in such
written agreement. In the event that

- such agreement does not stipulate the

portion of the loan for which each en-
dorser ‘or guarantor is liable, the loan
shall be considered a loan by each en-
dorser or guarantor in the same pro-
portion:- to the unpaid balance that
each endorser or-guarantor bears to
the total number of endorsers or guar-
antors.

(D) ‘A candidate may obtam a loan
on which his or her spouse’s sighature
is required ‘when jointly -owned: assets:
are used as collateral or security for
the loan. The spousé shall-not be con-
sidered a contributor to' the candi-
date’s: campaign if the value of the
candidate’s sharé of the property used
as ‘collateral equals or exceeds the

amount of the loan which: is used for

the candidate’s campaign.

(E) If a political committee makes a
loan to any person, such loan shall be
subject to' the limitations of 11 CFR
part 110. Repayment of the principal
amount of such loan to6 such political-
committee shall not be a contribution
by the debtor to the lender committee.
Such repayment shall be ‘'made with
funds which are subject to the prohi-
bitions of 11 CFR' 110.4(a) and part.
114. The payment of interest to such
committee by the debtor shall be a
contribution only to the extent that
the interest paid exceeds a commer-
cially reasonable rate prevallmg at the
time the loan is made. All payments of-
interest shall be made from funds sub-
ject to the prohibitions of 11 CFR
110.4(a) and part 114. e

(ii) For purposes of 11 CFR
100.7(a)(1), the term money includeés
currency of the United States or of--
any foreign nation, checks; money
orders, or ‘any other negotlable instru-
ments payable on demand.

(iii) (A) For purposes of 11 CFR
100.7(a)( 1), the term anything of value
includes all in-kind contributions.
Unless specifically exempted under 11
CFR 100.7(b), the provision of -any
goods or services without charge or at
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a charge which is less than the usual
and normal charge for such goods or
services is a contribution. Examples of
such goods or services include, but are
not limited to: securities, facilities,
equipment, supplies, personnel, adver-
tising services, membership lists, and
mailing lists. If goods or services are
provided at less than the usual and
normal charge, the amount of the in-
kind contribution is the difference be-
tween the usual and normal charge for
the goods or services at the time of the
contribution and the amount charged
the political committee.

(B) For purposes of 11 CFR
100.7¢a)(1)(iiiX(A), usual and normal
charge for goods means the price of
those goods in the market from which
they ordinarily would have been pur-
chased at the time of the contribution;
and usual and normal charge for any
services, other than those provided by
an unpaid volunteer, means the hourly
or piecework charge for the services at
a commercially reasonable rate pre-
vailing at the time the services were
rendered.

(2) The entire amount paid to attend
a fundraiser or other political event
and the entire amount paid as the pur-
chase price for a fundraising item sold
by a political committee is a contribu-
tion.

(3) The payment by any person of
compensation for the personal services
of another person if those services are
rendered without charge to a political
committee for any purpose, except for
legal and accounting services provided
under 11 CFR 100.7(b)(13) or (14), is a
contribution. No compensation is con-
sidered paid to any employee under
any of the following conditions:

(i) If an employee is paid on an
hourly or salaried basis and is expect-
ed to work a particular number of
hours per period, no contribution re-
sults if the employee engages in politi-
cal activity during what would other-
wise be a regular work period, provid-
ed that the taken or released time is
made up or completed by the employ-
ee within a reasonable time.

(ii) No contribution results where an
employee engages in political activity
during what would otherwise be
normal working hours if the employee
is paid on a commission or piecework
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basis, or is paid only for work actually
performed and the employee’s time is
considered his or her own to use as he
or she sees fit.

(iii) No contribution results where
the time used by the employee to
engage in political activity is bona
fide, although compensable, vacation
time or other earned leave time.

(4) The extension of credit by any
person is a contribution unless the
credit is extended in the ordinary
course of the person’s business and
the terms are substantially similar to
extensions of credit to nonpolitical
debtors that are of similar risk and
size of obligation. If a creditor fails to
make a commercially reasonable at-
tempt to collect the debt, a contribu-
tion will result. (See 11 CFR 116.3 and
116.4.) If a debt owed by a political
committee is forgiven or settled for
less than the amount owed, a contribu-
tion results unless such debt is-settled
in accordance with the standards set
forth at 11 CFR 116.3 and 116.4.

(b) The term contribution does not
include the following payments, serv-
ices or other things of value:

(1) (i) Funds received solely for the
purpose of determining whether an in-
dividual should become a candidate
are not contributions. Examples of ac-
tivities permissible under this exemp-
tion if they are conducted to deter-
mine whether an individual should
become a candidate include, but are
not limited to, conducting a poll, tele-
phone calls, and travel. Only funds
permissible under the Act may be used
for such activities. The individual
shall keep records of all such funds re-
ceived. See 11 CFR 101.3. If the indi-
vidual subsequently becomes a candi-
date, the funds received are contribu-
tions subject to the reporting require-
ments of the Act. Such contributions
must be reported with the first report
filed by the principal campaign com-
mittee of the candidate, regardless of
the date the funds were received.

(ii) This exemption does not apply to
funds received for activities indicating
that an individual has decided to
become a candidate for a particular
office or for activities relevant to con-
ducting a campaign. Examples of ac-
tivities that indicate that an individual
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has declded to become a candidate m-i '

clude, but are not limited to: ~ . .«
. (A) The ' individual . uses: general
- public political advertising:to publicize
his or her mtention to campalgn for’
Federal office. - :

(B) The: 1ndiv1dual raises- funds in
excess of what could reasonably be ex-
‘pected to be used for exploratory:ac-
tivities-: or undertakes -activities . de-
signed to amass campaign funds that
would be' spent . after he of she be-
comes a candidate: - AN

.(C) The lndlvldual makes. or author-
. izes. written or -oral statements that
refer, tohim or-her as-a candldate for
a:particular:office.. :

(D). The individual .conducts act1v1—--

ties in:close ‘proximity.to the election
or.over a protracted period of time: "::
.(E) The individual .has-taken action
to. quallfy for. the ballot under State
law. .
(2) Any cost mcurred m covermg Oor.

carrying a news story,.commentary, or . .

editorial by any broadcasting station;
newspaper, magazme, or other periodi-

cal publication is not a  contribution.
unless . the facility' is owned or. con-

trolled by any political party, political

committee, or candidate; in which case

the cost for a news story (i). which rep-

resents a bona fide news account com-

municated in a publication of. general :
circulation or on a.licensed broadcast--
ing facility, and (ii) which:is part:of a

general pattern of campaign-related

news accounts  which give.reasonably.
equal coverage to-all ‘opposing.candi- .
dates.in the. circulation -or llstenmg'
area, is not a contribution.. .

«3) The value. of. services prov1ded
without compensation by any individ-;.
ual who'volunteers on behalf of a can-:
didate or political comm1ttee 1s not a
contribution. v A
. (4).No contrlbutlon results where an-
individual, in the course:of volunteer-.
ing personal:services:on his.or her resi- -
dential premises to any.candidate or to-
any political -committee of a political
party, -provides the.use of his or her-

real or personal property to such can-

didate for candidate-related activity or
to such political committee of a: politi- .
cal party for -party-related activity.-
For- - the purposés -.of .-11.. CFR’
100. 7(b)(4), an individual’s re51dent1al'
premises, shall include-a recreatlon'
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room ina residéntial complex where
the.individual volunteering services re--
sides, provided that the room is avail-
able for use without regard:to political
affiliation.” A nominal fee.paid by such
individual for the use of such- room is
not a contribution.” B

(5) No: contnbution results where an:
individual,.in the.course.of volunteer-
ing personal services:-to.any.candidate;
or political-committee- of - a: politlcal

party/. obtains ithe -use of .a-church or
community- room and. provides:such
room:to‘ any candidate for candidate--
related activity or to-any political com:-.
mittee of a:political party. for party-re-
lated activity, provided. that the room.
is‘used on a regular basis. by members
of-the community for noncommercial
purposes and-the room-is available for
use by members--of the community
without regard to political -affiliation.
A nominal fee paid by such individual.
for the use of: such room 1s not a con-
tribution.

(6) The cost of 1nv1tat10ns food and
beverages is not a ¢ontribution where"
such items are voluntarily:-provided by
an -individual' volunteering- personal
services on the individual’s residential-
premises or in a church. or ‘community
room .as. .specified -atr 11 - -CFR
100.7(b)(4) and .(5) to a candidate:for
candidate-related.-activity.or to any po-:
litical .committee ‘of a political party
for party-related - activity, - to' the
extent .that: the "aggregate  value of-
such invitations, ‘food and: beverages
provided ‘by: the: md1v1dual on behalf.
of the. 'candidate. does “not exceed:
$1,000 with respect to-any single: elec:
tion; and on behalf of all political'.com--
mitteesof .each- polltlcal -party ' does
not .. exceed $2 000' in any calendar
year.. " ’ REEIPE N

(7) The sa.le of a.ny food.or bevera.ge
by a vendor (whether mcorporated or-

. not) for use in-a candidate’s campaign,

or for use by a. political- cominittee of a~
political.party,.at a chargeiless than:
the normal or comparable commercw.l
rate; is- not"-a contribution, provided.
that the charge-is.at least 'equal to the-
cost' of-such food or beverage to.the

~vendor, to the extent that: the aggre-

gate- value ‘of such- discount given by
the .vendor on behalf ‘of -any single
candidate does not exceed $1,000 with -
respect -to any single election; and on
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behalf of all political. committees of
each political party does not exceed
$2,000 in a calendar year.

(8) Any unreimbursed payment for
transportation expenses incurred by
any individual on behalf of any candi-
date or any political committee of a
political party is not a contribution to
the extent that: the aggregate value of
the payments made by such individual
on behalf of a candidate does not
exceed $1,000 with respect to a single
election; and on behalf of all political
committees of each political party
does not exceed $2,000 in a calendar
year. Additionally, any unreimbursed
payment from a volunteer’s personal
funds for usual and normal subsist-
ence expenses incidental to volunteer
activity is not a contribution.

(9) The payment by a State or local
committee of a political party of the
costs of preparation, display, or mail-
ing or other distribution incurred by
such committee with respect to a
printed slate card, sample ballot, palm
card, or other printed listing(s) of
three or more candidates for any
public office for which an election is
held in the State in which the commit-
tee is organized is not a contribution.
The payment of the portion of such
costs allocable to Federal candidates
must be made from funds subject to
the limitations and prohibitions of the
Act. If made by a political committee,
such payments shall be reported by
that committee as disbursements, but
need not be allocated in committee re-
ports to. specific candidates. This ex-
emption shall not apply to costs in-
curred by such a committee with re-
spect to the preparation and display of
listings made on broadcasting stations,
or in newspapers, magazines, and simi-
lar types of general public political ad-
vertising such as billboards.

(10) Any payment made or obhga-
tion incurred by a- corporation or a
labor organization is not a contribu-
tion if under the provisions of 11 CFR
part 114 such payment or obligation
would not constitute an expenditure
by the corporation or labor organiza-
tion.

(11) A loan of money by a State
bank, a federally chartered depository
institution (including a national bank)
or a depository institution whose de-
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posits and accounts are insured by the
Federal Deposit Insurance Corpora-
tion, the Federal Savings and Loan In-
surance Corporation, or the National
Credit° Union Administration is not a
contribution by the lending institution
if such loan is made in accordance
with applicable banking laws and regu-
lations and. is made in the ordinary
course of business. A loan. will be
deemed to be made in the ordinary
course of business if it: bears the usual
and customary interest rate of the
lending institution for the category of
loan involved; is made on a basis which-
assures repayment; is evidenced by a
written instrument; and is subject to a
due date or amortization schedule.
Such loans shall be reported by the
political committee in accordance with
11 CFR 104.3(a). Each endorser or
guarantor shall be deemed to have
contributed that portion of the total
amount of the loan for which he or
she agreed to be liable in a written
agreement, except that, in the event
of a signature by the candidate’s
spouse, ‘the provisions of 11 CFR
100.7(aX1XiXD) shall apply. Any re-
duction in the unpaid balance of the
loan shall reduce proportionately the
amount endorsed or guaranteed by
each endorser or guarantor in such
written agreement. In the event that
such agreement does not stipulate the
portion of the loan for which each en-
dorser or guarantor is liable, the loan
shall be considered a contribution by

‘each endorser or guarantor. in the

same proportion to the unpaid balance
that each endorser or guarantor bears
to ‘the total number of endorsers or
guarantors. For purposes of 11 CFR
100.7(b)(11), an overdraft made on a
checking or savings account shall be
considered a contribution by the bank
or institution unless: the overdraft is
made on.an account which is subject
to automatic overdraft protection; the
overdraft is subject to a definite inter-
est rate which is usual and customary;
and there is a definite repayment
schedule.

(i) A loan, including a line of credit,
shall be considered made on a basis
which assures repayment if it is ob-
tained -using either of the sources of
repayment described in paragraphs
(b)(11)(i) (A) or (B) of this section, or
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a-combination of paragraphs: (b)(11)(i)
(A) and (B) of this section:

(A)(1): The lending institution
making the loan has perfected a secu-
rity interest in collateral owned by the

candidate- or political conmimittee re-.

ceiving the loan, the fair market value
of the collateral is equal to or greater
than the loan amount and any ‘senior
liens ‘as determined-on the date of the
loan, and the candidate or -political
committee provides documentation.to
show that the lending institution has
a perfected security interest in-the col-
lateral. Sources 'of collateral include,
but are not limited to, ownership in

real estate, personal property, goods,:

negotiable instruments, certificates of
deposit, chattel -papers, stocks, ac-

counts receivable and cash on deposit..

"(2) Amounts guaranteed by second-
ary sources of repayment, such as
guarantors and cosigners, shall not
exceed. the contribution limits of 11
CFR part 110 or contravene the prohi-
bitions of 11 CFR 110.4, part 114 and
part 115; or B

+(B) The lending institution. making
the loan has obtained a written agree-
ment whereby the candidate or politi-
cal committee receiving the loan has
pledged future receipts, such as public
financing -payments under 11. CFR

part 9001 et seq. or part 9031 et seq.,:

contrlbutlons, or interest mcome pro-
vided that:

(1) The amount. of the loan or loans-

obtained .on the-basis:of such funds

does not exceed the amount of pledged ;

funds;

(2) Loan amounts are based ‘oN a'rea-
sonable expectation..of the receipt of
pledged funds: To that end, the candi-
date or political committee must fur-
“nish the lending institution documen-
tation, i.e., cash flow charts or other
financial plans, that reasonably estab-
lish that such future funds wxll be
available;

(3).A separate depos1tory account is
. established at the lending institution

or -the lender obtains:an assignment
from. the candidate or: political com-
mittee to access funds+in a committee

account at another depository institu--
tion that:meets the requirements of 11.

CFR 103.2, and the committee has no-

tified the othert mstltutlon of this a.s-.'

sxgnment S R e
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-(4) The:loan agreement requires the

deposit of the- public financing pay-
ments, contributions and. interest
income pledged as collateral -into the
separate depository account for the
purpose ‘of retiring the debt according
to the repayment requiréments of the
loan agreement; and-- - -
. (5) In the case of publlc fmancmg-
payments, the borrower authorizes the
Secretary of the Treasury to directly
deposit the payments into the deposi-’
tory account for the purpose of retir-
ing the debt. -

(i) If the requlrements set forth in
paragraph (AL ‘of this section are
not met, the Cominission will consider
the totality of the c1rcumstances on a
case-by-case "basis” “in determmmg
whether a loan was made on a bams
which assures repa.yment S '

(12) A gift, subscription, loan, ad-
vance, or deposit of money or any-
thing of value made to a national com- .
mittee or a State comxmttee of a pohtl-
cal party is not a contrlbutlon if it is
specifically designated to defray any
cost incurred for construction or pur-
chase of any office facility which is
not acquired for the, purpose “of influ-
encmg the election of any candldate in.
any particular electlon for Federal
office. If su¢h gift, subscrlptlon loa.n,'-

‘advance, or dep051t of money or any-

thing of value is made to.acommittee
which is not. a political; committee
under 11 CFR 100.5, the amount need
not be reported However, if such gift,
subscrlptlon loan, advance or deposn;
of money or anything of ‘value is made
to.a pohtlcal comm1ttee, it shall be re-
ported in a.ccordance with 11 CFR
104.3(g). . .
(13) Legal or accountmg services ren-
dered to or on behalf of any political
committee of .a political party are not .
contributions if the person paying for
such services is the regular employer -
of ‘the individual rendering the serv-
ices-and such services are not attribut-
able -to activities which directly .fur-
ther the election of any .designated
candidate for Federal. office. For pur-
poses. of: 11 CFR -100.7(b)(13), .a 'part-
nership shall be deemed:to'be the reg-
ular employer of a partner. Amounts
paid by the regular.employer for such
services shall be reported by:the com-.
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mittee receiving such services in ac-
cordance with 11 CFR 104.3(h).

(14) Legal or accounting services ren-
dered to or on behalf of an authorized
committee of a candidate or any other
political committee are not contribu-
tions if the person paying for such
services is the regular employer of the
individual rendering the services and
if such services are solely to ensure
compliance with the Act or 26 U.S.C.
9001 et seq. and 9031 et seq. For pur-
poses of 11 CFR 100.7(b)(14), a part-
nership shall be deemed to be the reg-
ular employer of a partner. Amounts
paid by the regular employer for these
services shall be reported by the com-
mittee receiving such services in ac-
cordance with 11 CFR 104.3¢h).

(15) The payment by a state or local
committee of a political party of the
costs of campaign materials (such as
pins, bumper stickers, handbills, bro-
chures, posters, party tabloids or new-
letters, and yard signs) used by such
committee in connection with volun-
teer activities on behalf of any
nominee(s) of such party is not a con-
tribution, provided that the following
conditions are met: i

(i) Such payment is not for cost in-
curred in connection with any broad-
casting, newspaper, magazine, bill
board, direct mail, or similar type of
general public communication or polit-
ical advertising. For purposes of 11

CFR 100.7(b)(15)(i), the term direct

mail means any mailing(s) by a com-
mercial vendor or any mailing(s) made
from commercial lists.

(ii) The portion of the cost of such
madterials allocable to Federal candi-
dates is paid from contributions sub-
ject to the limitations and prohibitions
of the Act.

(iii) Such payment is not made from
contributions designated by the donor
to be spent on behalf of a particular
candidate or candidates for Federal
office. For purposes of 11 CFR
100.7(bX15)(iii), a contribution shall
not be considered a designated contri-
bution if the party committee disburs-
ing the funds makes the final decision
regarding which candidate(s) shall re-
ceive the benefit of such disburse-
ment.

(iv) Such materials are distributed
by volunteers and not by commercial
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or for-profit operations. For the pur-
poses of 11 CFR 100.7(b)(15)(iv), pay-
ments by the party organization for
travel and subsistence or customary
token payments to volunteers do not
remove such individuals from the vol-
unteer category.

(v) If made by a political committee
such payments shall be reported by
the political committee as disburse-
ments in accordance with 11 CFR
104.3 but need not be allocated to spe-
cific candidates in committee reports.

(vi) Payments by a State candidate
or his or her campaign committee to a
State or local political party commit-
tee for the State candidate’s share of
expenses for such campaign materials
are not contributions, provided the
amount paid by the State candidate or
his or her committee does not exceed
his or her proportionate share of the
expenses.

(vil) Campaign materials purchased
by the national committee of a politi-
cal party and delivered to a State or
local party committee, or materials
purchased with funds donated by the
national committee to such State or
local committee for the purchase of
such materials, shall not qualify under
this exemption. Rather, the cost of
such materials shall be subject to the
limitations of 2 U.S.C. 441la(d) and 11
CFR 110.7.

(16) The payment by a candidate for
any public office (including State or
local office), or by such candidate’s au-
thorized committee, of the costs of
that candidate’s campaign materials
which include information on or any
reference to a candidate for Federal
office and which are used in connec-
tion with volunteer activities (such as
pins, bumper stickers, handbills, bro-
chures, posters, and yard signs) is not
a contribution to such candidate for
Federal office, provided that the pay-
ment is not for the use of broadcast-
ing, newspapers, magazines, billboards,
direct mail or similar types of general
public communication or political ad-
vertising. The payment of the portion
of the cost of such materials allocable
to Federal candidates shall be made
from contributions subject to the limi-
tations and prohibitions of the Act.
For purposes of 11 CFR 100.7(b)(16),
the term direct mail means any
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mailing(s) by. commercial vendors or penditure but shall be reported as’a
mailing(s) made from lists which were disbursement in accordance with 11

not’'developed by.the candidate. CFR 104.3 if made by a polltlcal com- -
(17) The payment by a State or local mittee.
committee of a political party of the . (vi) If made by a polltlcal committee,

costs of voter registration and get-out- gsuch payments for voter registration
the-vote activities conducted by such and get-out-the-vote activities shall be
_committee on-behalf of the Presiden- reported by that committee as dis-
tial and. Vice: Presidential nomineé(s) pursements in - accordance with 11
of ‘that: party,. is not:a contribution to CFR 104.3,. but. such payments need
such candidate(s) provided that the not be allocated to specific candidates

following conditions are met: in.committee reports excépt as provid-
(i) Such payment is not for the costs ed in 11 CFR 100.7(b)X(17)(iv). -
incurred in connection'with any broad-.  (yiji) Payments made from funds do-

casting, newspaper, magazine, bill- pgted by a national committee of a po-
board, direct mail, or similar-type of Jitica) party to 4 State or local party’
general public communication or polit-  committee for voter registration and
ical advertising.- For purposes of 1l = get oyt.the-vote activities ‘shall not
CFR 100.7(b)(17)(i), the term direct qualify under this exemption. ‘Rather,
mail means any-mailing(s) by a com-. g0 funds shall be subject to the limi-

mercial vendor or any* mallmg(s) made tatlons of 2 U.S.C. 441a( d) and 11 CF'R‘ :
from commercial lists. ~ . - 110.7. .

(ii) The portion of the costs of such
activities allocable to Federal. candi-- :
dates is paid from contributions sub-: tt:gmmm(tl.ee by’ a{:tcam}ldate (()ir dt?e au-,
ject to the limltatlons and pl‘OhlbltlonS orized commiitee of a candidate as a
of the Act. 7 condition of ballot access are not con-

(iii) Such: payment is not made from tributions. -
contributions designated -to.be spent -(19). The payment of any honorari-
on behalf of a particular candidate or. UM and related expenses . within. the
candidates-for Federal office. For pur- meaning of 11 CFR 110. 12 Is not a con-
poses of 11 CFR 100.7(b)(17)iii), a tribution. _
contribution shall. not be considered a~ (200 A -gift, subscrlptlon 103-11 ad-
designated contribution if the party. vance, or deposit of money or any-
committee disbursing the funds makes thing of value made with respect to a
the' final decision’ regardlng which- recount of-the results of a-Federal

candidate(s) shall receive the beneflt' election, or an election .contest con-
of. such disbursement. * cerning a -Federal election,-is not a.

(iv) "For . purposes of :11 CFR contribution except that the prohibi-
100.7(bX17), if:such activities include tions of 11 CFR 110. 4a) and part 114
references to any candidate(s) for the apply.

House or Senate, the costs of such ac- (21) Funds prov1ded to defray costs’
tivities 'which are allocable to that ‘incurred in stagmg nonpartisan candi-
candidate(s) shall be a contribution.to date debates in accordance with the
such candidate(s) unless the mention - prov1s1ons of . 11 CFR 110 13 and
of such candidate(s) is merely mclden- 114.4¢e).

tal'to the overall activity. . (¢) For purposes of 11'CFR 100.7(a)

(v) For purposes of 11 CFR and (b), a -contribution or -payment
100.7(b)(17), payment of the costs in-- made by an individual shall not be at-
curred in the use of phone.banks in tributed’ to any .other -individual,
connection with voter.registration and unless otherwise specified by that
_ get-out-the-vote-activities is not a con- * other individual in accordance with 11

tribution when such phone banks are CFR 110 1(k). :
3‘s’:rg‘fted-by volunteer workers. The ;. to 10504 Mar 7, 1980, a5 amerided at

. paid professionals to design the 45 FR 21209, A
” : " pr. 1,.1980; 45FR23642 Apr.
phone bank system, develop calling in- 8, 1980; 48 FR- 19020 "Apr. 97, 1983; 50 FR"
structions and train supervisors is per- 9994, ‘Mar. 13, 1985 52 FR 773, Jan. 9,'1987;
' missible. The payment of.the costs of 55 FR 26385, June 21, 1990 56 FR 67123,
such professional services is not an-ex- Dec. 27,1991} ' o
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EFFecTIVE DaTE NoTE: At 56 FR 67123,
Dec. 27, 1991, §100.7 was amended by
adding paragraphs (b)(11) (i) and (ii). An ef-
fective date for this amendment will be an-
nounced in the FEDERAL REGISTER after
these regulations have been before Congress
for 30 legislative days.

§100.8 Expenditure (2 U.S.C. 431(9)).

(a) The term erpendilure incudes
the following payments, gifts or other
things of value:

(1) A purchase, payment, distribu-
tion, loan (except for a loan made in
accordance with 11 CFR 100.8(b)(12)),
advance, deposit, or gift of money or
anything of value, made by any person
for the purpose of influencing any
election for Federal office is an ex-
penditure. )

(i) For purposes of 11 CFR
100.8(a)(1), the term payment includes
payment of any interest on an obliga-
tion and any guarantee or endorse-
ment of a loan by a candidate or a po-
litical committee.

(ii) For purposes of 11 CFR
100.8(a)(1), the term payment does not
include the repayment by a political
committee of the principal of an out-
standing obligation which is owed by
such committee, except that the re-
payment shall be reported as disburse-
ments in accordance with 11 CFR
104.3(b).

(lii) For purposes of 11 CFR
100.8(a)(1), the term money Iincludes
currency of the United States or -of
any foreign nation, checks, money
orders, or any other negotiable instru-
ment payable on demand.

(iv)(A) For purposes of 11 CFR
100.8(a)(1), the term anything of value
includes all in-kind contributions.
Unless specifically exempted under 11
CFR 100.8(b), the provision of any
goods or services without charge or at
a charge which is less than the usual
and normal charge for the goods or
services is an -expenditure. Examples
of such goods or services include, but
are not limited to: securities, facilities,
equipment, supplies, personnel, adver-
tising services, membership lists, and
mailing lists. If goods or services are
provided at less than the usual and
normal charge, the amount of the ex-
penditure is the difference between
the usual and normal charge for the
goods or services at the time of the ex-
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penditure and the amount charged the
candidate or political committee.

(B) For the purposes of 11 CFR
100.8(a)(1)(iv)(A), usual and normal
charge for goods means the price of
those goods in the market from which
they ordinarily would have been pur-
chased at the time of the expenditure;
and usual and normal charge for serv-
ices, other than those provided by an
unpaid volunteer, means the hourly or
piecework charge for the services at a
commerically reasonable rate prevail-
ing at the time the services were ren-
dered.

(2) A written contract, including a
media contract, promise, or agreement
to make an expenditure is an expendi-
ture as of the date such contract,
promise or obligation is made.

(3) An independent expenditure
which meets the requirements of 11
CFR 104.4 or part 109 is an expendi-
ture, and such independent expendi-
ture is to be reported by the person
making the expenditure in accordance
with 11 CFR 104.4 and part 109.

-(b) The term erpendifure does not
include the following payments, gifts,
or other things of value:

(1) (i) Payments made solely for the
purpose of determining whether an in-
dividual should become a candidate
are not expenditures. Examples of ac-
tivities permissible under this exemp-
tion if they are conducted to deter-
mine whether an individual should
become a candidate include, but are
not limited to, conducting a poll, tele-
phone calls, and travel. Only funds
permissible under the Act may be used
for such activities. The individual
shall keep records of all such pay-
ments. See 11 CFR 101.3. If the indi-
vidual subsequently becomes a candi-
date, the payments made are subject
to the reporting requirements of the
Act. Such expenditures must be re-
ported with the first report filed by
the principal campaign committee of
the candidate, regardless of the date
the payments were made.

(ii) This exemption does not apply to
payments made- for activities indicat-
ing that an individual has decided to
become a candidate for a particular
office or for activities relevant to con-
ducting a campaign. Examples of ac-
tivities that indicate that an individual
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has decided to become a candidate in-
clude, but are not limited to:

(A) - The individual uses general
public political advertising to publicize
his or her intention to campaign for
Federal office. -

(B) The. individual - ralses funds in
excess of what could reasonably be ex-
pected to be used for exploratory ac-
tivities or. undertakes activities de-
signed to amass campaign funds that
would be spent after he’ or she be-
comes a candidate.
© (C) The individual makes or author-
izes written. or. oral statements that

refer to him or her as.a candidate for-

a particular office.
(D) The individual conducts -activi-

ties in close proximity to the election

or over a protracted period of time.
‘(E) The individual has taken action

to quality for the ba.llot under Sta.te.

law.
(2) Any cost incurred in covermg or
carrying a news story, commentary, ‘or

- editorial by any broadcasting-station,
" newspaper, magazine, or other periodi-

cal publication is -not an expenditure,

unless the .facility is owned or con-
trolled by-any political party, political

committee or candidate; in which case
the cost for a news-story (i) which rep-
resents a bona fide news account com-
municated in a publication of general
circulation or on a licensed broadcast-
ing facility, and (ii) which is part of a
general .pattern of campaign-related

news accounts which give reasonably.

equal coverage to all opposing candi-
dates in the circulation or llstemng
area, is not an expenditure.

(3) Any cost incurred for nonpartl-'

san activity designed ‘to encourage.in-
dividuals to register ito vote or to vote
. 1s not an expenditure, except that cor-
* porations and labor organizations

shall engage in such activity in accord- .

ance with 11 CFR 114.4(¢) and'(d). For

purposes of 11 CFR 100.8(b)3), non-

partisan activity:means that no effort
is or ‘has been made to determine the
party or candidate preference -of indi-
viduals before* encouraging them to
register to vote or to-vote.

(4) Any cost incurred for any com-'
munication by a membership organiza-

tion to its members, or. by a corpora-

tion to its stockholders or:executive or:

administrative personnel, is not-an ex-

§100.8

penditure, so long as the membership
organization or corporation is not or-
ganized primarily for the purpose of
influencing the nomination for elec-
tion, or election, of any individual- to
Federal office, except that the costs
incurred by a membership organiza-
tion, including a labor organization, or
by a corporation, directly, attributable
to a communication expressly advocat:
ing the election or defeat of ‘a clearly
identified candidate’ (other than a
communication primarily devoted to
subjects other than the express advo-
cacy of-the election or defeat  of ‘a
clearly identified candidate) shall, if
those costs exceed $2,000: per election,
be ' reported” to’ the Commission on
FEC Form' T in accordance w1th 11
CFR 104.6° - :

(i) For - purposes of 11- CF‘R
100.8(b)(4), labor organization ‘'means
an organization of any kind (any local,
national, or international union, or
any local or State central body of a
federation of unions is each considered .
a separate labor orgahization for pur-
poses 'of this section) or any agency or
employee representatlve ‘committee or
plan, in which employees participate
and which exists for -the purpose, in
whole or in part, of dealing’ with em-
ployers concemmg grievances, labor
disputes, wages, rates of pay, hours of
employment, or condltlons of work.

(ii) For purposes "of 11 CFR
100.8(b)(4),. stockholder .. means . a
person who has a vested béneficial.in-
terest in stock, has the power to direct
how that stock shall be voted, if it is
voting stock, and has the right to re-
ceive dividends. -

(iii) For purposes of 11 CFR
100.8(b)(4), . executive or admzmstra-
tive personnel means 1nd1v1dua.ls em-
ployed by. a corporation who are paid
on a sala.ry rather than hourly basis
and who have policymaking,, manageri-

.al, professmnal or supervxsory respon-

s1b111t1es
(A) This definition 1ncludes—
(1) Individuals who run the corpora-

' tion’s business, such as officers, other

executives, and plant, division, and
section managers; and

(2) Individuals followxng the recog-

‘nized professmns such as lawyers and

engineers.:
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(B) This definition does not in-
clude—

(1) Professionals who are represent-
ed by a labor organization;

(2) Salaried foremen and other sala-
ried lower level supervisors having
direct supervision over hourly employ-
ees;

(3) Former or retired personnel who
are not stockholders; or

(4) Individuals who may be paid by
the corporation, such as consultants,
but who are not employees, within the
meaning of 26 CFR 31.3401(c)-(1), of
the corporation for the purpose of the
collection of, and liability for, employ-
ee tax under 26 CFR 31.3402(a)-(1).

(C) Individuals on commission may
be considered executive or administra-
tive personnel if they have policymak-
ing, managerial, professional, or super-
visory responsibility and if the individ-
uals are employees, within the mean-
ing of 26 CFR 31.3401(c)-(1), of the
corporation for the purpose of the col-
lection of, and liability for, employee
tax under 26 CFR 31.3402(a)-(1).

(D) The Fair Labor Standards Act,
29 USC 201, et seq. and the regulations
issued pursuant to such Act, 29 CFR
part 541, et seq., may serve as a guide-
line in determining whether individ-
uals have policymaking, managerial,
professional, or supervisory responsi-
bilities.

(iv). For purposes of 11 CFR
100.8(b)(4), members means all persons
who are currently satisfying the re-
quirements for membership in a mem-
bership organization, trade associa-
tion, cooperative, or corporation with-
out capital stock and in the case of a
labor organization, persons who are
currently satisfying the requirements
for membership in a local, national, or
international labor organization. Mem-
bers of a local union are considered to
be members of any national or inter-
national union of which the local

union is a part and of any federation -

with which the local, national, or
international union is affiliated. A
person is not considered a member
under this definition if the only re-
quirement for membership is a contri-
bution to a separate segregated fund.
(v) For purposes of 11 CFR
100.8(b)(4), election means two sepa-
rate processes in a calendar year, to
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each of which the $2,000 threshold de-
scribed above applies separately. The
first process is comprised of all pri-
mary elections for Federal office,
whenever and wherever held; the
second process is comprised of all gen-
eral elections for Federal office, when-
ever and wherever held. The term elec-
tion shall also include each special
election held to fill a vacancy in a Fed-
eral office (11 CFR 100.2(f)) or each
runoff election (11 CFR 100.2(d)).

(vi) For purposes of 11 CFR
100.8(b)(4), corporation means any
separately incorporated entity, wheth-
er or not affiliated.

(vii) When the aggregate costs under
11 CFR 100.8(b)(4) exceed $2,000 per
election, all costs of the
communication(s) shall be reported on
the filing dates specified in 11 CFR
104.6, and shall include the total
amount expended for each candidate
supported.

(5) No expenditure results where an
individual, in the course of volunteer-
ing personal services on his or her resi-
dential premises to any candidate or
political committee of a political
party, provides the use of his or her
real or personal property to such can-
didate for candidate-related activity or
to such political committee of a politi-
cal party for party-related activity.
For the purposes of 11 CFR
100.8(b)(5), an individual’'s residential
premises shall include a recreation
room in a residential complex where
the individual volunteering services re-
sides, provided that the room is avail-
able for use without regard to political
affiliation. A nominal fee paid by such
individual for the use of such room is
not an expenditure.

(6) No expenditure results where an
individual, in the course of volunteer-
ing personal services to any candidate
or political committee of a political
party, obtains the use of a church or
community room and provides such
room to any candidate for candidate-
related activity or to any political com-
mittee of a political party for party-re-
lated activity, provided that the room
is used on a regular basis by members
of the community for noncommercial
purposes and the room is available for
use by members of the community
without regard to political affiliation.
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A nominal fee paid by such individual
for the use of such room is not an ex-
penditure.

(1) The cost of invitations, food, and
beverages is not an expenditure where
such items are voluntarily provided by
an individual in rendering voluntary
personal services on the individual’s
residential premises or in a church or
community room -as specified at 11
CFR 100.8(b)(5) and (6) to a candidate
for candidate-related activity or to a
political committee of a political party
for party-related activity, to - the
extent that: the aggregate value of
such invitations, food and beverages

provided by the individual on behalf .

of the candidate does not exceed
$1,000 with respect to any single elec-
tion; and on behalf of all political com-

mittees of each political party does.

not -.exceed’ $2,000 ~in- any - calendar
year.
(8) The sale of any food or beverage
zby«a-vendor (whether incorporated or
not) for use in a candidate’s campaign,
or for.use by a political committee of a
political party, at a charge less:than
the normal or comparable commercial
charge, is not an expenditure, provid-
ed that the charge is at least equal to
the cost of such food or beverage to

the vendor, to the extent that:.the ag- .

gregate ‘value of such discount given
‘by the vendor on behalf of any single
candidate does not exceed $1,000 with
respect to any single election; and on
behalf of all political committees of
each political party does not -exceed
$2,000 in a calendar year.

(9) Any unreimbursed payment for
transportation expenses incurred by
any individual on behalf of any candi-
date or political committee of a politi-
cal party is not an expenditure to the
extent that: the aggregate value of the
payments made by such individual on
behalf of a candidate does not exceed
$1,000 with respect to a single election;
and on behalf of all political commit-
tees of each political party does not
exceed $2,000 in a calendar year. Addi-
tionally, any unreimbursed payment
from a volunteer’s personal funds for
usual and normal subsistence expenses

_ incident to volunteer activity is not an
expenditure.

(10) The payment by a State or local
committee of a political party of the
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costs of preparation, display, or mail-
ing or other distribution-incurred by
such committee with respect to a
printed slate card, sample ballot, palm
card, or other printed listing(s) of
three or more candidates for any
public office for which an election is
held in the State in which the commit-
tee is organized is not an expenditure.
The payment of the portion of such
costs allocable to Federal candidates
must be made from funds subject to
the limitations and prohibitions of the
Act. If made by a political party com-
mittee, such payments shall be report-

-ed by that committee . as disburse-

ments, but need not be allocated in
committee reports to specific candi-
dates. This exemption shall not apply
to costs incurred by such a committee
with respect to the preparation and
display of listings made .on_broadcast-
ing stations, or in: newspapers, maga-
zines, and similar types of general
public political a,dvertlslng such as bill-
boards.

(11) Any payment made or obliga-
tion incurred by -a corporation or labor
organization is not an expenditure if
under the provisions of 11 CFR part
114 such payment or obligation would
not constitute an expenditure by the
corporation or labor organization.

(12) A loan of money by a State
bank, a federally chartered depository
institution.(including a national bank)
or a depository institution whose de-
posits and accounts are insured by the
Federal Deposit Insurance Corpora-
tion, the Federal Savings and Loan In-
surance Corporation, or the National
Credit Union Administration is not an
expenditure by the lending institution
if such loan is made in accordance
with applicable banking laws and regu-
lations and is made in the ordinary
course of business. A loan will be
deemed to be made in the ordinary
course of business if it: bears the usual
and customary interest rate of the
lending institution for the category of
loan involved; is made on a basis which
assures repayment; is evidenced by a
written instrument; and is subject to a
due date or amortization schedule.
Such loans shall be reported by the
political committee in accordance with
11 CFR 104.3(a). BEach endorser or
guarantor shall be deemed to have
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contributed that portion of the total
amount of the loan for which he or
she agreed to be liable in a written
agreement, except that, in the event
of a signature by the candidate’s
spouse, the provisions of 11 CFR
100.7(a)(1)(iXD) shall apply. Any re-
duction in the unpaid balance of the
loan shall reduce proportionately the
amount endorsed or guaranteed by
each endorser or guarantor in such
written agreement. In the event that
the loan agreement does not stipulate
the portion of the loan for which each
endorser or guarantor is liable, the
loan shall be considered an expendi-
ture by each endorser or guarantor in
the same proportion to the unpaid bal-
ance that each endorser or guarantor
bears to the total number of endorsers
or guarantors. For the purpose of 11
CFR 100.8(b)(12), an overdraft made
on a checking or savings account shall
be considered an expenditure unless:
the overdraft is made on an account
which is subject to automatic over-
draft protection; and the overdraft is
subject to a definite interest rate and
a definite repayment schedule.

(1) A loan, including a line of credit,
shall be considered made on a basis
which assures repayment if it is ob-
tained using either of the sources of
repayment described in paragraphs
(b)(12)(i) (A) or (B) of this section, or
a combination of paragraphs (b)(12)i)
(A) and (B) of this section:

(AX1) The Ilending institution
making the loan has perfected a.secu-
rity interest in collateral owned by the
candidate or political committee re-
ceiving the loan; the fair market value
of the collateral is equal to or greater
than the loan amount and any senior
liens as determined on the date of the
loan; and the candidate or political
committee provides documentation to
show that the lending institution has
a perfected security interest in the col-
lateral. Sources of collateral include,
but are not limited to, ownership in
real estate, personal property, goods,
negotiable instruments, certificates of
deposit, chattel papers, stocks, ac-
counts receivable and cash on deposit.

(2) Amounts guaranteed by second-
ary sources of repayment, such as
guarantors and cosigners, shall not
exceed the contribution limits of 11
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CFR part 110 or contravene the prohi-
bitions of 11 CFR 110.4, part 114 and
part 115; or

(B) The lending institution making
the loan has obtained a written agree-
ment whereby the candidate or politi-
cal committee receiving the loan has
pledged future receipts, such as public
financing payments under 11 CFR
part 9001 et seq. or part 9031 ef seq.,
contributions, or interest income, pro-
vided that:

(1) The amount of the loan(s) ob-
tained the basis of such funds does not
exceed the amount of pledged funds;

(2) Loan amounts are based on a rea-
sonable expectation of the receipt of
pledged funds. To that end, the candi-
date or political committee must fur-
nish the lendinhg institution documen-
tation, i.e., cash flow charts or other
financial plans, that reasonably estab-
lish that such future funds will be
available;

(3) A separate depository account is
established at the lending institution
or the lender obtains an assignment
from the candidate or political com-
mittee to access funds in a committee
account at another depository institu-
tion that meets the requirements of 11
CFR 103.2, and the committee has no-
tified the other institution of this as-
signment;

(4) The loan agreement requires the
deposit of the public financing pay-
ments, contributions, interest or other
income pledged as collateral into the
separate depository account for the
purpose of retiring the debt according
to the repayment requirements of the
loan; and

(5) In the case of public financing
payments, the borrower authorizes the
Secretary of the Treasury to directly
deposit the payments into the deposi-
tory account for the purpose of retir-
ing the debt.

(ii) If the requirements set forth in
paragraph (b)(12Xi) of this section are
not met, the Commission will consider
the totality of circumstances on a
case-by-case basis in determining
whether a loan was made on a basis
which assures repayment.

(13) A purchase, payment, distribu-
tion, loan, advance, or deposit of
money or anything of value made to a
national committee or a state commit-
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tee of a political party is not an ex-
penditure if it is specifically designat-
ed to defray any cost incurred for con-
struction or purchase of any office fa-
cility which is not acquired for the
purpose of influencing the election of
any candidate in any particular elec-
tion for Federal office. If such pur-
chase, payment, distribution, loan, ad-
vance, or deposit of money or any-
thing of value is made to a committee
which is not a political committee
under 11 CFR 100.5, the amount need
not be reported. However, if such pur-
chase, payment, distribution, loan, ad-
vance, or deposit of money or any-
thing of value is made to a political
committee, it shall be reported in ac-
cordance with 11 CFR 104.3(g).

(14) Legal or accounting services ren-
dered to or on behalf of any political
committee of a political party -are not
expenditures if the person paying for
such services is the regular employer
of the individual rendering the serv-
ices and such services are not attribut-
able to activities which directly fur-
ther the election of any designated
candidate for Federal office. For pur-

“poses of 11 CFR 100.8(b)(14), a part-
nership shall be deemed to be the reg-
ular employer of a partner. Amounts
paid by the regular employer for such
services shall be reported by the com-
mittee receiving such services in ac-
cordance with 11 CFR 104.3(h).

(15) Legal or accounting services ren-
dered to or on behalf of an authorized
committee of a candidate or any other
political committee are not expendi-
